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INTRODUCTION

This document provides responses to all significant comments submitted on EPA’s proposed
effluent limitations and guidelines rule for the Steam Electric Power Generation Point Source
Category. EPA’s proposal was published in the Federal Register on November 22, 2019 (84 FR
64620) and the public comment period closed on January 21, 2020. Submitted comments are
available electronically through Attp.//www.regulations.gov by searching Docket ID No. EPA-
HQ-OW-2009-0819 and in hard copy at the EPA Docket Center Public Reading Room. The
telephone number for the Water Docket is (202) 566-2426 and the telephone number for the
Public Reading Room is (202) 566-1744. The Water Docket assigned a unique Document
Control Number (DCN) to each comment submittal with the following format: EPA-HQ-OW-
2009-0819-xxxx, where the four digit number at the end is unique to that comment submittal.
Where a commenter submitted more than one file, EPA has included an attachment number, for
example EPA-HQ-OW-2009-0819-xxxx-A1 (A2, A3, etc.)

This document is organized into two parts as indicated in the Table of Contents below. To
organize the comments and to facilitate EPA’s responses, EPA classified comment submittals by
topic, available in Part 1 of this document. If a specific comment submittal addressed multiple
topics, EPA subdivided the submittal by topic. Comments or portions of comments assigned to
specific topics are referred to as “comment excerpts.” All of the individual comment excerpts
classified to a specific topic are reproduced within the comment code corresponding to that topic.
Within a specific comment code, the comment excerpts are often sorted in order of the DCNs.
However, comment excerpts may also be ordered within a specific comment code so that similar
comment issues are grouped together. EPA’s responses to each comment code topic are available
in Part 2 of this document. Similar to comment excerpts, EPA’s responses are organized by
comment code. The Table of Contents provides a list of comment topics covered in Part 1 and
Part 2 of this document.

To support the reader in finding and understanding the comments and their responses, EPA has
provided the following as part of this document:

e A listing of the major support documents for the rulemaking, referenced throughout
the comment responses.

e Comment excerpts by comment topic (located in Part 1).

e Comment responses by comment topic (located in Part 2).

e A list of acronyms used throughout the comment response document.

e A comment submittal index ordered by DCN (and Affiliate Name) with the

corresponding list of comment codes covered in the comment submittal (Appendix
A).

EPA notes that many commenters raised the same, similar, or related issues. Therefore, the
response to a specific code may refer the reader to other responses that provide additional details
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on a comment topic. While EPA endeavored to be accurate and consistent in assigning comment
excerpts to topics, and in referencing other relevant responses, some excerpts may have content
that overlaps multiple topics. Accordingly, readers may find it helpful to read this entire
document to obtain EPA’s response regarding a given general topic. Moreover, in many
instances, particular responses presented in this document include references to other portions of
the administrative record, including the preamble and other major support documents for the
rulemaking (see below). Accordingly, this document, together with the preamble and the rest of
the administrative record should be considered collectively as the Agency’s response to all of the
significant comments submitted on the proposed rule.

Due to the volume of comments received, some responses in this document may not reflect the
language in the preamble or final rule in every respect. Where the response is in conflict with the
preamble or the final rule, the language in the final preamble and rule controls and should be
used for purposes of understanding the scope, requirements, and basis of the final rule. Although
portions of the preamble to the final rule are paraphrased in this document where useful to add
clarity to responses, the preamble itself remains the definitive statement of the rationale for the
final rule.

To locate other documents in the record, the reader should use the final rule record index. For
information on the final rule record index and how to use it, see the Steam Record Index User’s
Guide.

The rule is supported, in part, by the following documents:

e Supplemental Technical Development Document for Revisions to the Effluent
Limitations Guidelines and Standards for the Steam Electric Power Generating Point
Source Category (Supplemental TDD), Document No. EPA-821-R-20-001.

e Supplemental Environmental Assessment for Revisions to the Effluent Limitations
Guidelines and Standards for the Steam Electric Power Generating Point Source
Category (Supplemental EA), Document No. EPA-821-R-20-002.

e Benefit and Cost Analysis for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category (BCA
Report), Document No. EPA-821-R-20-003.

e Regulatory Impact Analysis for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category (RIA),
Document No. EPA-821-R-20-004.

e Docket Index for the Revisions to the Steam Electric ELGs.

il
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The primary contact regarding questions or comments on this document is:

Richard Benware
Phone: (202) 566-1369
Email: benware.richard@epa.gov

U.S. EPA

Office of Water

Engineering and Analysis Division (4303T)
1200 Pennsylvania Avenue, NW
Washington, DC 20460

il
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1 Legal Authority

Commenter Name: Gary Hess

Commenter Affiliation:

Document Control Number: EPA-HQ-OW-2009-0819-8292-A1
Comment Excerpt Number: 2

Comment Excerpt:

I write, however, to emphasize two issues [ urge EPA to consider when it evaluates the volume
of comments submitted by citizens opposing EPA’s proposal:

o The EPA has established a poor record, throughout the course of the current
Administration, in assessing such comments. Additionally, the Agency is failing broadly
to recognize and comply with the legal requirements governing decision making in
notice-and-comment proceedings.

e When agencies such as EPA give insufficient weight to comments seeking governmental
action to protect public health, and give excessive weight to comments opposing that
action, there are profound and lasting negative consequences.

Since the Trump Administration Took Office in January 2017, Federal Courts Have
Found, Repeatedly, that EPA Violated a Statutory Duty, Failed to Meet a Statutory
Deadline, or Otherwise Acted Unreasonably; And Those Findings are Relevant to this
Action

The Federal courts’ findings regarding the poor quality of EPA’s recent regulatory activity are
relevant to this rulemaking. As EPA’s Federal Register notice and related documents indicate,
EPA developed this proposal after evaluating and choosing among a variety of assumptions and
predictions.? However, conducting those evaluations and making those choices are not unique to
this action. Those are tasks that EPA performs as a matter of course whenever it adopts rules or
issues orders. Consequently, there is a track record showing how well, or poorly, EPA performs
them.

EPA is expected to determine what options are legally available to it whenever it considers
changing a person’s rights or duties. (In addition, EPA determines the breadth of its options
mindful that a court may later rule whether EPA made its determination correctly.) Thereafter,
EPA is expected to choose the option that it predicts will best advance the public interest among
the options legally available to it. Embedded in each step are predictions: predictions by EPA
regarding how a court will likely rule on the breadth of the EPA’s authority; and predictions by
EPA regarding the outcomes that the public will enjoy or suffer depending on which of the
various lawful options EPA chooses. Fortunately, the system also provides feedback on EPA’s
ability to make those predictions; we’re able to keep score, and so should EPA.

Obviously, EPA’s lack of success in selecting among the options that it thinks are legally
available will be best known in the future. Several years may have to pass before the proponents
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of EPA’s recent regulatory actions understand the harm that they’ve caused. However, we don’t
have to wait years to gauge EPA’s ability to identify what options are legally available to it, and
what options are not. Feedback regarding EPA’s ability to evaluate competing assumptions and
to correctly predict the reactions of reviewing courts is already available, because courts have
already ruled on EPA’s performance in making those predictions and assumptions. EPA should
not ignore that record when it evaluates the comments contending that EPA has made similar
errors in this rulemaking.

Consequently, I urge that as EPA proceeds, it -- and most particularly the political appointees
who are most likely the advocates for the subject proposal — consider the feedback provided by
the Federal courts’ assessment of their recent efforts. In particular, when EPA evaluates
comments in this proceeding contending that EPA will — due to its reliance on poor predictions,
improper assumptions, or misinterpretation of the law -- insufficiently protect public health, the
reviewers of those comments should remain mindful that, since January 2017, courts have
repeatedly found that EPA has acted unreasonably or otherwise not in accordance with law.

To that end, see:

Clean Air Council v. Pruitt, 862 F.3d 1 (D.C. Cir., 2017)* (holding that EPA’s June 2017 attempt
to stay its previously adopted rules governing methane emissions from oil and natural gas
facilities was unreasonable and unauthorized; citing various statements made by EPA in the
Federal Register notice announcing the stay, the Court of Appeals found that “An examination of
the record demonstrates that each of these statements is inaccurate”, id., at 10, and, with respect
to other statements made in EPA’s Federal Register notice, “even a brief scan of the record
demonstrates the inaccuracy of EPA's statements”, id., at 12);

Air Alliance Houston v. EPA, 906 F.3d 1049 (D.C. Cir. 2018)* (vacating EPA’s attempt to delay
the effective date of rules to protect first responders and the public from accidents at chemical
facilities; finding that EPA “has not engaged in reasoned decision making”, id., at 1069; and,
after describing EPA’s analysis, concluding “This makes a mockery of the statute.”, id., at 1064);

South Carolina Coastal Conservation League v. Pruitt, 318 F.Supp.3d 959 (D.S.C., 2018),’
(granting summary judgment to the plaintiffs in a suit challenging the Trump Administration’s
“Suspension Rule” that sought to delay the effect of a rule promulgated in 2015 clarifying what
types of waters are protected by the Clean Water Act; ruling that EPA and the Corps of
Engineers were required to supply a “reasoned analysis” to support their action, the Court found:

”No such ‘reasoned analysis’ was provided in the promulgation of the Suspension Rule. By
refusing to allow public comment and consider the merits of the WOTUS rule and the 1980s
regulation, the agencies did not allow a ‘meaningful opportunity’ to comment. As such, the court
finds that the agencies were arbitrary and capricious in promulgating the Suspension Rule. It
vacates the Suspension Rule for this reason. To allow the type of administrative evasiveness that
the agencies demonstrated in implementing the Suspension Rule would allow government to
become ‘a matter of the whim and caprice of the bureaucracy.’ .... Certainly, different
administrations may implement different regulatory priorities, but the [Administrative Procedure
Act] ‘requires that the pivot from one administration’s priorities to those of the next be

1-3
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accomplished with at least some fidelity to law and legal process.’ .... The agencies failed to
promulgate the Suspension Rule with that required fidelity here. The court cannot countenance
such a state of affairs.” Id. at 967 [footnote omitted];

and enjoined the Suspension Rule nationwide, id. at 969);

Puget Soundkeeper Alliance v. Wheeler, (W.D. Wash., No. C15-1342-JCC, Nov. 26, 2018)° (also
addressing the methods used as part of the Trump Administration’s efforts to delay the effective
date of the rule clarifying the types of waters protected under the CWA; finding that:

“By restricting the content of the comments solicited and considered, the Agencies deprived the
public of a meaningful opportunity to comment on relevant and significant issues in violation of
the APA’s notice and comment requirements. [Cite omitted.] Therefore, the Agencies acted
arbitrarily and capriciously when they promulgated the Applicability Date Rule.” (id., at 10);

“The practical effect of the Applicability Date Rule was to repeal the CWA’s definition of
‘waters of the United States’ set forth in the already-effective WOTUS Rule and replace it with a
new definition. The definition of ‘waters of the United States’ is integral to the Agencies’
enforcement of the CWA, as it defines the jurisdictional scope of the CWA itself. The Agencies
refused to consider comments on the merits of the WOTUS Rule, the pre-2015 definition sought
to be reinstated, or the scope of a possible future definition of ‘waters of the United States.’
Thus, the Agencies excluded comments that were relevant and important, and which could not be
deferred until a later rule making.” (id.); and

“In this case, the Agencies acted arbitrarily and capriciously when they excluded relevant and
important comments prior to promulgating the Applicability Date Rule in violation of the APA’s
notice and comment requirements. The Agencies’ failure to comply with the APA is a serious
error. See Nat. Res. Def. Council v. E.P.A., 489 F.3d 1364, 1374 (D.C. Cir. 2007) (‘The
agency’s errors could not be more serious insofar as it acted unlawfully, which is more than
sufficient reason to vacate the rules.”). This is not a minor procedural error akin to those the
Ninth Circuit has found may be cured by remand without vacatur.”, id., at 12;

and vacating the Trump Administration’s rule nationwide (id., at 13-14));

League of United Latin American Citizens v. Wheeler, 899 F.3d 814 (9th Cir., 2018)” (vacating
EPA’s March 2017 order that sought to maintain a tolerance for the pesticide chlorpyrifos on
food, and remanding to EPA with directions to revoke all tolerances and cancel all registrations
for chlorpyrifos within 60 days; noting that EPA “does not defend the 2017 Order on the
merits.”, id., at 817, “The EPA does not defend this suit on the merits”, id., at 821; and “The
EPA presents no arguments in defense of its decision.”, id., at 829; and further holding:

“Here, the EPA’s expressed intent to withhold action for years to come is ‘unreasonable’ as
applied here, especially as petitioners’ objections concern no factual issues that would require
additional time to investigate. The EPA has had over a year to respond to the objections already,
with no result.”, id., at 828; and
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“If Congress’s statutory mandates are to mean anything, the time has come to put a stop to this
patent evasion.”, id., at 816 (emphasis added));

Environmental Law and Policy Center v. U.S. EPA, (N.D. Ohio, No. 3:17CV01514, Apr. 11,
2018)3 (finding that “Although the CWA requires the U.S. EPA to approve or disapprove a
state’s § 303(d) list within thirty days, see 33 U.S.C. § 1313(d)(2), the U.S. EPA, in response to
Ohio’s 2016 impaired waters list, did neither.”; and that “the conduct of the U.S. EPA vis-a-vis
Ohio’s 2016 Integrated Report manifested an apparently obdurate determination not to do its
job” (emphasis added); and expressing concern regarding EPA’s actions during the litigation, as
follows:

“I am concerned, first, that the U.S. EPA did not inform plaintiffs that it was withdrawing its
approval of Ohio’s 2016 § 303(d) list until the eleventh hour and fifty ninth minute before their
motion for summary judgment was to be filed.

I am concerned, second, that the U.S. EPA did not inform me that it was withdrawing its
approval of Ohio’s 2016 § 303(d) at all, either formally through a court filing or informally by
email or otherwise. I only learned about the Agency’s action after plaintiffs’ counsel notified the
Clerk about this significant change in circumstances. Defendants’ oversight amplifies the whiff
of bad faith arising from the timing of its inexplicably delayed notice to plaintiffs’ counsel.”
(emphasis in original));

Pineros y Campesinos Unidos del Noroeste v. Pruitt, 293 F.Supp.3d 1062 (N.D. Cal., 2018)°
(granting plaintiffs summary judgment in case opposing EPA’s efforts to delay the effective date
of rules to protect applicators and the general public from risks caused by restricted use
pesticides; declaring that the subject rules have taken effect notwithstanding EPA’s delaying
efforts; and vacating EPA’s actions announced in five separate Federal Register notices to the
extent that those actions purported to delay the rules’ effective date; finding that “In its
opposition brief to Plaintiffs’ motion for summary judgment, EPA does not attempt to justify,
either substantively or procedurally, its repeated delays of the Pesticide Rule’s effective date.”,
id., at 1066, and further stating that “Plaintiffs have introduced evidence that in November 2017
— mere days after EPA represented to this Court that the Pesticide Rule’s implementation
schedule was unchanged and that Plaintiff’s concerns to the contrary amounted to the ‘height of
conjecture’ — an EPA official informed stakeholders that EPA intended to delay the
implementation schedule by 14 months to correspond to the delay in the effective date.” id., at
1065);

Community In-Power and Development Association v. Pruitt, 304 F.Supp.3d 212 (D.D.C.,
2018)!” (stating that “the EPA admits that it has violated the Clean Air Act’s prescriptions,
insofar as the agency has failed to promulgate revised emission standards for the nine source
categories of pollutants at issue in this case in a timely fashion.”, id., at 215, and setting
schedules for EPA to conclude rulemakings governing air emissions from various sources);

State of New York v. Pruitt, (S.D.N.Y., No. 18-CV-406 (JGK), June 12, 2018)!! (stating that
Administrator Pruitt and EPA “admit that they were under a mandatory duty pursuant to the
Clean Air Act to issue [federal implementation plans] by August 12, 2017, and that they missed
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that deadline.”, finding that New York and Connecticut “have demonstrated that they have
suffered and will continue to suffer harm because of the defendants' failure to promulgate the
FIPs”, granting summary judgment to those States, and issuing an order requiring the
Administrator and EPA to meet various deadlines to come into compliance);

In Re Ozone Designation Litigation, 286 F.Supp.3d 1082 (N.D. Cal., 2018)!? (finding “There is
no dispute as to liability: Defendants admit that the Administrator violated his nondiscretionary
duty under the Clean Air Act ... to promulgate by October 1, 2017 initial area air quality
designations under the 2015 national ambient air quality standards ... for ozone.”, id., at 1084,
and setting a schedule by which the Administrator must do so);

Public Employees for Environmental Responsibility v. U.S. EPA, 314 F.Supp.3d 68 (D.D.C.,
2018)"3 (finding that “EPA has failed to demonstrate a viable legal basis for its refusal to conduct
any search whatsoever in response to the plaintiff’s straightforward FOIA request”, id., at 82,
and directing EPA to conduct and complete a search for records responsive to that request, to
promptly disclose to the plaintiff any non-exempt records responsive to the request, and to
produce an explanation for any documents withheld);

Sierra Club v. EPA, 895 F.3d 1 (D.C. Cir., 2018)'* (addressing environmental groups petitions
related to EPA determinations regarding hazardous air emissions from brick and ceramic kilns;
finding that “EPA acted unreasonably by concluding that it is ‘established’ that the acid gas
pollutants pose no cancer risk.”, id., at 11; finding that “EPA acted unreasonably in finding that
the noncarcinogenic health threshold for hydrogen chloride was established”, id., at 12; finding
that EPA further violated the Clean Air Act by failing to include an ample margin of safety with
respect to emission limits that are to protect public health, id., at 12-13; finding that EPA’s
methodology for calculating Maximum Achievable Control Technology (“MACT”) floors was
inappropriate in several respects, id., at 13-15; and finding that EPA’s determination to provide
alternative emission floors for brick plants was “contrary to the statutory requirement of a
standard based on the ‘best’ performing sources”, id., at 16);

Association of Irritated Residents v. U.S. EPA, (N.D. Cal., No. 18-CV-01604-YGR, July 24,
2018)"° (stating, in suit alleging that EPA had failed to act on a State plan to address ozone
concentrations in California’s San Joaquin Valley, that “EPA concedes that it has failed to fulfill
this statutory duty”; finding EPA’s request to extend the time for making its determination
“excessive”, and ordering EPA to act pursuant to the Court’s schedule);

In re A Community Voice v. U.S. EPA, 878 F.3d 779 (9th Cir., 2017)'¢ (finding that EPA had
violated its duty to update lead-based paint and dust-lead hazard standards as mandated by TSCA
and the Paint Hazard Act, and ordering EPA to propose and adopt rules under the Court of
Appeal’s schedule);

Connecticut v. Pruitt, (D. Conn., No. 3:17CV796 (WWE), Feb. 7, 2018)!7 (finding Administrator
Pruitt and the EPA in violation of the Clean Air Act for failing to act on a petition filed by
Connecticut, and ordering the Administrator and EPA to do so; the State had petitioned EPA to
find that an upwind electric generating facility was significantly contributing to ozone problems
in the State, and to order that facility to reduce its emissions);
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Maryland v. Pruitt, 320 F.Supp.3d 722 (D. Md., 2018)'® (granting plaintiffs’ partial summary
judgment in suit challenging EPA’s failure to respond to a petition filed by the State under the
Clean Air Act, and stating:

“Defendants concede at the outset that they are required by the CAA to either grant or deny a
petition like the one filed by Maryland within a specified time period. Defendants also concede
that they failed to carry out this nondiscretionary duty.”, id., at 726);

Sierra Club v. Pruitt, 293 F.Supp.3d 1050 (N.D. Cal., 2018)'° (granting summary judgment to
plaintiffs in suit challenging EPA’s attempts to delay the effective date of rules to protect the
public from harms caused by formaldehyde emissions from composite wood products; finding
EPA’s action purporting to delay the effective date to be beyond EPA’s authority and unlawful);

Northwest Environmental Advocates v. U.S. EPA, (D. Or., No. 3:12-CV-01751-AC, Dec. 12,
2018)° (finding that EPA had a nondiscretionary duty to review a State-adopted water quality
criteria, and failed to do so; and ordering EPA to take remedial action; and rejecting EPA’s
belated objections to a schedule under which EPA is to establish TMDLs, stating, “The Court
finds EPA has failed to establish a basis to change the Court’s Order at this late stage of the
proceedings. To the extent that EPA could not commit to meeting the April 11, 2019, deadline
on account of its inability to affect the State’s participation in the formulation of those new
TMDLs, EPA knew of that limitation at the time that the Magistrate Judge issued the Findings &
Recommendations and could have objected to the timeline then. The Court will not permit EPA
to belatedly object to the two-year deadline almost a year after that deadline was established.”, p.

15);

Gulf Restoration Network v. U.S. EPA, (E.D. La., No. 18-1632, Feb. 25, 2019) (in suit
challenging EPA’s approval of state-issued water quality standards, remanding the matter back
to EPA after the agency acknowledged that it failed to follow Endangered Species Act
requirements);

Blue Water Baltimore v. Wheeler, (D. Md.; No. GLR-17-1253, Mar. 22, 2019) (granting
plaintiffs summary judgment after finding that EPA acted arbitrarily and capriciously when it
refused to determine that industrial stormwater discharges in the Baltimore area were causing
water quality violations and needed to be controlled by CWA permits); and

Sierra Club v. U.S. EPA, (N.D. Cal., No.18-CV-03472-EDL, Dec. 26, 2018)?! (ordering EPA to
provide documents in response to FOIA requests over EPA’s objections; and stating “Defendant
must devote sufficient resources to FOIA to meet the increasing demand, rather than delaying
completion of its responses to proper requests for over four years, as proposed here.”).

The above cases illustrate a dismal record that [ urge EPA, and any reviewing Court, to consider
if EPA proceeds with this proposal. 2

Among the central issues in this rulemaking are: What confidence should EPA, the public, and
the reviewing courts have in the assumptions and legal analysis that EPA offers in support of its
proposal? Plainly, EPA is duty bound to evaluate the assumptions and analysis submitted by
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commenters that differ from the assumptions and analysis that EPA is now proposing. I believe
that a fair evaluation of the competing assumptions and analysis should include consideration of
the past performance of the entity making that proposal. In this case, the courts’ findings in the
above cases justify a substantial loss of everyone’s confidence in EPA’s decision-making ability.
Since January 2017, EPA has shown that it was repeatedly unable to correctly identify what
options were legally available to it, and repeatedly unable to forecast correctly an event merely
months in the future: How would a court rule if the EPA’s action were challenged?

If EPA still believes that the volume and content of above cases are not germane, I recommend
that it consider the court rulings rejecting EPA’s June 2017 attempt to stay the previously
adopted rules governing methane emissions from oil and natural gas facilities, vacating EPA’s
attempt to delay the effective date of rules to protect first responders and the public from
accidents at chemical facilities, enjoining EPA’s “Suspension Rule” concerning the Clean Water
Act’s jurisdiction, vacating EPA’s March 2017 action seeking to maintain a tolerance for the
pesticide chlorpyrifos on food, rejecting EPA’s efforts to delay the effective date of rules to
protect applicators and the general public from risks caused by restricted use pesticides, and
rejecting EPA’s attempts to delay the effective date of rules to protect the public from harms
caused by formaldehyde emissions from composite wood products, as data points that EPA
ought to use as part of its effort to retrospectively review its rulemaking program. See: Executive
Order No. 13,777, Enforcing the Regulatory Reform Agenda (Feb. 24, 2017); and Executive
Order No. 13,771, Reducing Regulation and Controlling Regulatory Costs (Jan. 30, 2017).

If EPA accepts the premise that it should retrospectively review its past rulemaking to improve
its future efforts, the opportunity to do so is here, right now. Among the lessons that EPA should
draw from the rules that were vacated in the cases cited above are that: EPA has become poor at
promulgating them; EPA tends to undervalue rulemaking comments showing that EPA’s
proposal was suboptimal, unreasonable or otherwise unlawful; and EPA has difficulty correctly
predicting the future, and, in particular, the courts’ likely response to its rulemaking efforts.

No one should lose sight of the fact that, although EPA was the losing party in the cases cited
above, the decisions found to be unreasonable were made by individuals; people, not an
abstraction, were responsible for the actions that were found to be unlawful. Consequently, the
solution in this rulemaking will lie in either those people substantially improving their
performance (which, to me, seems unlikely), or by having others in EPA give less weight to the
opinions of the people responsible for those mistakes, and greater weight to those whose better
advice was rejected, if it was sought at all.

It is implausible that EPA’s scientists, engineers, lawyers and other career staff lost their skill
collectively, simultaneously, and coincidently with the change of Administration in January
2017. Something did change, however: the arrival of the Administration’s political appointees. 3
It is the consequences of that change that should be addressed if this rulemaking is going to
achieve a result different from the injunctions and remands ordered by the courts in the cases
cited above.

Although the unpleasant situation now at EPA has received substantial press coverage (and the
EPA staff members reading this comment probably need little reminding), there is a particular
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article that I request that EPA make part of this rulemaking record and consider in its
deliberations: Tollefson J, Science under siege, Nature 559:316-319 (July 19, 2018).2* When
what is likely the world’s leading multidisciplinary science journal publishes an article with the
subtitle “Uncertainty, hostility and irrelevance are part of daily life for scientists at the US
Environmental Protection Agency”, EPA’s senior managers should neither ignore it nor deny
that they need to make substantial changes.

Since the Supreme Court decided Daubert, hundreds of published opinions have identified "the
known or potential rate of error" as an appropriate criterion to determine if a court should give
any weight at all to testimony offered on a scientific matter.>> In this rulemaking, analogous
criteria should apply when EPA determines what weight it gives the views of the political
appointees whose contributions led to the decisions analyzed above.

EPA should also recognize that the knowledge that the public gained, and that EPA should gain,
from the agency’s failed rulemakings did not come cheaply; neither EPA’s rulemaking, nor the
litigation proving that the outcome of those efforts was unlawful, was inexpensive. EPA should
not now compound the problem in this rulemaking by squandering that knowledge, or by
refusing to change its culture of decision-making in the face of that knowledge.

I also urge that EPA agree that the errors for which it is responsible in the above cases were not
symmetrical. Its errors did not occasionally benefit regulated industries, while sometimes overly
protect public health and the environment. EPA’s performance has not been that of an imperfect,
but unbiased, umpire, sometimes miscalling balls and strikes, but not intentionally favoring one
side. Rather, EPA’s errors are not random; their pattern reveals a purpose. In each of the above
cases, EPA sought to reduce the health and environmental benefits that the public has secured for
itself under current law, and EPA used an unlawful method to do so.%¢

EPA should evaluate the comments supporting its proposal, as well as the comments
opposing its proposal, in light of past performance. EPA should, in particular, consider the
harm to the public when governmental agencies such as EPA gave insufficient weight to
comments supporting action to protect public health, and unwisely relied on comments
opposing that action.

The processes by which the Federal Government and the States determine how best to serve the
public involve participants who are now highly polarized.?” Those polarized participants include
the officials who make the decisions, as well as interested parties who are often repeat players.
The polarization of those parties has created obstacles to good governmental decision making,
but there are some consequences of polarization and repeat play that are helpful: they provide
information regarding past performance that EPA should not ignore in this proceeding.

I believe that the following statements regarding the comments that EPA will receive in this
rulemaking are uncontroversial:

1. Many of the comments in this rulemaking will be from repeat players -- e.g., regulated
companies, industry groups, public health organizations, environmental groups, and other
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interest groups — with previous experience in administrative proceedings or the legislative
process;

2. those comments will be of a type typically submitted by repeat players: i.e., the
commenter offers its prediction that, if the agency adopts Option A, the public will be
better served than if the agency adopts Option B, and the commenter provides analysis
supporting its prediction; and

3. the predictions will differ, substantially and unsurprisingly, depending upon whether the
commenter is a regulated company or industry group, on the one hand, or a public health
organization or environmental group, on the other.

Said another way, many of the comments received will be from interested parties with a history
of giving government officials predictions regarding how best to advance the public interest, and
offering those predictions for the purpose of influencing governmental decisions.?

Obviously, the weight that any government official will give to the differing predictions
submitted will vary. Collectively, however, an administrative agency’s or legislator’s response to
competing analyses is far from unpredictable. Administrations and legislators have track records.
In fact, it is a government official’s predictability that allows interest groups to make and use
scorecards and rankings of those officials, to identify those officials mostly likely to be receptive
to the group’s analyses, and to identify those most likely to be skeptical of them. ?°

A quick scan of those scorecards and rankings confirms the conclusion that virtually any
participant in this rulemaking has already reached: predictions given to agencies and legislatures
are heard by different audiences depending on whether the administration or legislature is
Republican- or Democratic- controlled; and those differences have consequences. All should
expect that analyses of the kind offered by the proponents of EPA’s current proposal (or an even
more lenient alternative) will be found to be more persuasive, and will receive greater weight, by
officials in States with Republican administrations and Republican-controlled legislatures.
Likewise, we should be unsurprised that predictions indicating that such a proposal is too lenient
will be viewed more skeptically and given lesser weight by the officials in those States.>°

To me, that officials in Red States and Blue States weigh predictions regarding regulatory
activity differently seems undeniable, particularly in the area of public health interventions and
the area of environmental protection. Those are two areas in which the polarization among the
States is most evident.

Whether the differences between Red States’ and Blue States’ methods for evaluating predictions
regarding public health and environmental protection has gotten too large may be debated.
However, the fact that there are differences should not be ignored. The choices that each State
made when it determined to rely on a prediction that appeared to be persuasive, and rejected or
gave less weight to conflicting predictions because they seemed inferior, when coupled with the
subsequent outcomes to the State’s citizens, provide evidence by which we can determine whose
predictions were, in fact, more accurate. After all, if a government generally gives greater weight
to the predictions that turn out to be most accurate, and discounts the predictions that are less so,
we should expect its citizens to enjoy some kind of observable benefit. Likewise, if a
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government habitually rejects the more accurate predictions, and relies on poorer predictions
instead, we should expect that its citizens will bear poorer outcomes.

Accordingly, if there are substantial differences in the public health outcomes of Americans, and
those differences can be predicted by living in a Red State versus a Blue State, those differences
suggest that one of those groups of States is better at recognizing accurate predictions, and acting
upon them, than the other group. Further, if there are substantial differences in the public health
outcomes of Americans, and those differences can be predicted by living in a Red State versus a
Blue State, the practices of the more successful States should be emulated, not ignored.

Simply put, when evaluating the conflicting predictions in the comments in this proceeding, I
urge that EPA not ignore useful evidence for identifying those predictions which are reliable, and
those which are not: past performance.?! EPA should not blindly guess which predictor will do a
better job of predicting actions that will benefit the public. Identifying those actions and selecting
among them is EPA’s, and each State’s, core responsibility, each of them are repeat players, and
their past performance can be compared.

From the scientific literature, we now have studies that answer the two important questions
referenced above: Can knowing which political party governs a state help predict the public
health and welfare outcomes of the people living there?; and, if so, which party is associated with
the better outcomes? And the answers are: yes; and Democratic.

Unquestionably, the repeat players supporting this proposal -- as well as their allied conservative
interest groups -- have enjoyed much success, particularly in Red States, the areas where
legislators and administration officials find their predictions to be most persuasive. But the more
critical question is: What happened to the citizens in those States as a result of their
governmental officials’ reliance on those predictions: Did the public at large share in that
success, as those interest groups surely predicted as they sought to influence those officials?
Likewise, what has happened to the citizens in Blue States, the jurisdictions more skeptical of
conservative interest groups' rosy predictions? 3 The answers to those questions will inform
EPA regarding how much, and upon whom, it should rely when evaluating the conflicting
predictions in this rulemaking. Fortunately, that information is available to EPA, and ignoring
that information would be unreasonable.

Accordingly, I urge that EPA consider the following studies:

Fenelon A, Geographic divergence in mortality in the United States, Population and
Development Review 39(4):611-634 (2013)** (reviewing analyses of mortality rates among the
various States; finding that the gaps between the well- and poor- performing States are widening;
and stating:

“Along with varying mortality levels, regions within the US also have vastly different
experiences in terms of environmental exposures, disease control, medical treatment and care,
and
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behavioral risk .... Since the mid-twentieth century, the sections of the US with particularly high
mortality have become increasingly concentrated in space and clustered in the South. The
standard South US census region includes all states south of the Mason—Dixon line and westward
to Texas and Oklahoma. The most disadvantaged region of the South is the so-called Central
South, containing Alabama, Kentucky, Mississippi, and Tennessee. This region is distinctive for
experiencing a large health and mortality disadvantage as well as relatively high poverty .... ....
In the early to mid-2000s, adult mortality rates in many southern states were 30-40 percent
higher than top performers in other regions, particularly the Pacific Coast, Upper Midwest, and
New England. This excess mortality translates into 3—4 fewer expected years of life at age 50 for
the states that are worst off.”, id., at 611-612 (cites and footnote omitted);

“The public health and epidemiological literatures contain a multitude of studies demonstrating
poorer health and mortality outcomes in the southern US, a pattern that is observed with respect
to many measures of health and well-being .... The large literature on the ‘stroke belt’ indicates
the extent to which specific cardiovascular diseases are especially concentrated in this region ....
Although the southern disadvantage characterizes most states in the South census region, the
phenomenon is particularly focused in the Central South: Alabama, Kentucky, Mississippi, and
Tennessee.”, id., at 612-613 (cites omitted);

“Gaps in adult mortality between the southern states and better-off states in the Northeast,
Midwest, and West have widened considerably.”, id., at 613;

“Although the prevalence of smoking has declined in all states, southern states, particularly
Kentucky, have maintained high levels of smoking while other states, especially those in the
West, have kept smoking prevalence relatively low over the past several decades ....”; id., at 615
(cite omitted);

“New England and Middle Atlantic states exhibit mortality declines that are 75— 90 percent
larger over this period compared to the Central South.”, id., at 621;

“Obesity may be another piece of this puzzle, given that the impact of widespread obesity has
been larger in southern states ....”, id., at 626 (cite omitted);

“Conclusion There has been an increasing concentration of health and mortality disadvantage in
the American South since the mid-twentieth century. States with the least favorable mortality
trajectories during this period were located almost exclusively in the South, while states in the
Northeast, Upper Midwest, and West performed relatively well. The poorest-performing
southern states were Alabama, Kentucky, Louisiana, Mississippi, and Tennessee. This process
reflects a wider trend of diverging mortality experience among regions within the US, with gaps
between the South and more-advantaged parts of the country growing to more than 30 percent in
the mid-2000s. Declines in all-cause mortality between 1965 and 2004 were rather small in
southern states; slowdowns occurred first for men and later for women, a trend also observed at
the national level .... In contrast to the Healthy People 2020 goal of eliminating health and
mortality disparities based on geographic location, the past 40 years have seen a substantial
widening of geographic disparities in mortality.”, id., at 627-628 (cite omitted); and “During the
period considered here, in which the South fell behind much of the rest of the United States, the
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US as a whole also fell behind much of the rest of the developed world. .... The slowed progress
against mortality in the southern United States is not unlike the unfavorable health and mortality
experience of Eastern Europe over the past three decades ...”, id., at 629 (cite omitted));

James W, Cossman J, Wolf J, Persistence of death in the United States: The remarkably different
mortality patterns between America’s Heartland and Dixieland, Demographic Research 39:897-
910 (2018)** (addressing mortality rates among the various States; concluding that the gap
between well- and poor performing States continues to grow; and stating:

“Findings support the hypothesis that persistently high mortality places are disproportionately
concentrated in the rural South, particularly the East South Central division of Kentucky,
Tennessee, Mississippi, and Alabama.”, id., at 897;

“The divergence between the southern rate and the urban reference category increases in each
time period. While the disparity was only about 50 deaths per 100,000 in the late 1960s, it has
increased to an alarming 100 deaths per 100,000 in the mid-2010s.”, id., at 902;

“While the rural [East South Central census division] has always been at a mortality
disadvantage, it has been exacerbated in recent years. .... .... For decades, urban America has
improved its mortality faster than other parts of the country, decreasing its collective mortality
rate by 5% annually. Rural America registers a slightly slower rate of improvement of 4.5%.
However, when examining rural divisions, it is evident that the rural US mortality penalty is
fueled by conditions in the South. In particular, the rural WSC and rural ESC divisions lag
considerably behind in mortality improvement, at 3.3% and 2.9% respectively.”, id., at 903; and

“We conclude by answering the original question; what place has it the worst and how bad is it?
The rural parts of the South Central states have it the worst, by a landslide.”, id., at 906);

Mokdad AH, Ballestros K, Echko M, Glenn S, Olsen HE, Mullany E, Lee A, Khan AR, Ahmadi
A, Ferrari AJ, Kasaeian A, The state of US health, 1990-2016: Burden of diseases, injuries, and
risk factors among US states, JAMA 319(14):1444-1472 (2018)* (assessing the varying
prevalence of disease and differing life expectancies among the States; finding that “There are
wide differences in the burden of disease at the state level.”, id., at 1444; noting that the
disparities are increasing; and identifying high- and low-performing States:

“Previous studies have reported on health disparities in US states and counties. These studies
showed that health disparities have increased with time. ....

Several studies have shown large variations in risk factors by state and county, and these
variations have contributed to differences in health outcomes.”, id., at 1445;

“Life Expectancy and HALE
Life expectancy and HALE [“healthy life expectancy’] at birth for both sexes combined for the

United States, all 50 states, and for Washington, DC are shown in Table 3. Hawaii had the
highest life expectancy at birth in 2016 (81.3 years [95% UI, 80.6 to 81.9]), while Mississippi
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had the lowest (74.7 years [95% UL, 73.5 to 76.1]; a 6.6-year difference). Other states with high
life expectancy were California (80.9 years [95% UI, 79.9 to 81.9]), Connecticut (80.8 years
[95% UI, 79.7 to 81.8]), Minnesota (80.8 years [95% UI, 80.0 to 81.6]), New York (80.5 years
[95% UI, 79.4 to 81.6]), Massachusetts (80.4 years [95% UI, 79.6 to 81.1]), Colorado (80.2 years
[95% UI, 79.4 to 80.9]), New Jersey (80.2 years [95%UL79.3 to 80.9]), and Washington (80.2
years [95% UI, 79.5 to 80.8]). Other states with low life expectancy were West Virginia (75.3
years [95% Ul, 74.4 to 76.0]), Alabama (75.4years [95% Ul, 74.1 to 76.7]), Louisiana (75.6
years [95% UI, 74.9 to 76.4]), Oklahoma (75.7 years [95% UI, 75.0 to 76.4]), Arkansas (75.8
years [95% UI, 74.9 to 76.8]), and Kentucky (75.8 years [95% UI, 74.9 to 76.6]). In 2016,
Minnesota had the highest HALE at birth with 70.3 years, while West Virginia had the lowest at
63.8 years, a 6.5-year difference.”, id., at 1449-1450;

“Table 6 presents the age-standardized death rates, age-standardized YLL [“years of life lost’]
rates, and age-standardized YLD [“years lived with disability’] rates in 1990 and 2016 and their
ranks by state. The 3 measurements varied widely between the states in 2016, ranging from
767.6 deaths per 100000 in Mississippi to 465.8 deaths per 100000 in Hawaii, from 17775.9
YLLs per 100000 in Mississippi to 9901.8 YLLs per 100000 in Minnesota, and from 13090.6
YLDs per 100000 in West Virginia to 10582.8 YLDs per 100000 in Minnesota. A notable
improvement was observed in Washington, DC (decreases from 1042.7 deaths per 100000 to
603.3 deaths per 100000, from 29536.9 YLLs per 100000 to 13635.9 YLLs per 100000, and
from 12230.8 YLDs per 100000 to 11421.1 YLDs per 100000) and in California (decreases from
719.1 deaths per 100000 to 491.7 deaths per 100000, from 15903.4 YLLS per 100000 to 9987.0
YLLs per 100000, and from 11170.5 YLDs per 100000 to 10990.4 YLDs per 100000). .... The
age-standardized death rates and age-standardized YLL rates declined in all states, but the level
of decline for deaths ranged from 6.3% in Oklahoma to 42.1% in Washington, DC and the level
of decline for YLLs ranged from 4.0% for Oklahoma to 53.8% for Washington, DC. Age-
standardized YLD rates increased by 4.4% for West Virginia and declined by 6.6% for
Washington, DC.”, id., at 1450-1451; and

“The largest reductions in probability of death for ages 20 to 55 years were observed in New
York (3.5) and California (2.5) and the highest increases were observed in West Virginia (2.6)
and Oklahoma (2.0) (Figure 4). In 21 states, the probability of death has actually increased from
1990 to 2016 ....”, id., at 1456);

Elo IT, Hendi AS, Ho JY, Vierboom YC, Preston SH, Trends in non-Hispanic white mortality in
the United States by metropolitan-nonmetropolitan status and region, 1990— 2016, Population
and Development Review 45(3):549 (2019)¢ (examining differing — and widening -- mortality
rates among the States; and stating:

“Mortality improvements in Appalachia and the South, particularly the East South Central
Division, have lagged behind other regions (Fenelon 2013; Wang et al. 2013), a pattern that has
been partly linked to behavioral risk factors such as smoking and obesity (Fenelon 2013; Singh
and Siahpush 2014; Dwyer-Lindgren et al. 2016; Dwyer-Lindgren et al. 2017; Mokdad et al.
2017; Roth et al. 2017).”;
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“Table 2 presents changes in life expectancy between 1990 and 2016 by metrononmetro status.
..... It is clear from Table 2 that the United States has experienced growing geographic inequality
in life expectancy gains for white men and women over this period. This divergence has been
driven by more rapid increases in life expectancy in large central metros and slower
improvements elsewhere. White male life expectancy increased 5.09 years in large central
metros, compared to 3.45 years in large metro suburbs, 2.81 years in small/medium metros, and
2.25 years in nonmetro areas. Large central metros are now among the areas with the highest
white male life expectancy in the country. This ascendance is particularly noteworthy because
large central metros had the lowest life expectancy levels in 1990-1992. The gain in large central
metros was 2.3 times greater (5.09/2.25) than that in nonmetro areas, which had the second
lowest life expectancy levels in 1990-1992.

Among white women, life expectancy differences by metro-nonmetro status were relatively
small in 1990-1992. However, by 2014-2016, substantial variation emerged, with the largest
gains recorded in large central metros (2.98 years), followed by large metro suburbs (2.23 years),
small/medium metros (1.24 years), and nonmetro areas (0.20 years) (Table 2). These differences
are particularly striking for large central metros compared to nonmetros, with gains in white
female life expectancy that were 14.9 times greater (2.98/0.20) in large central metros than in
nonmetro areas.

.... Between 2009-2011 and 2014-2016, large central metros and large metro suburbs continued
to experience gains in life expectancy, but small/medium metros and nonmetros experienced life
expectancy declines. Thus, while the metrononmetro gradient widened between 1990-1992 and

2009-2011 due to quicker gains among large central metros, the gradient has since widened due

to a combination of gains in large metros and their suburbs and declines in small/medium metros
and nonmetro areas.”;

"... the Middle Atlantic and Pacific regions stand out as having particularly rapid life expectancy
gains for white men in large central metros, on the order of 7.13 and 6.11 years, respectively.
White men in nonmetro areas of the Appalachian, East South Central, and West South Central
regions experienced the smallest gains, amounting to 1.42—1.80 years.

A similar pattern is observed for white women, with the largest gains occurring in large central
metros in the Middle Atlantic (4.66 years) and Pacific (4.00 years) regions. Nonmetro areas
experienced the smallest gains in female life expectancy, especially in the East North Central,
West North Central, and South Atlantic regions, with actual declines in life expectancy observed
in nonmetro areas of the Appalachian, East South Central, and West South Central regions.

In all 40 areas, white men’s life expectancy gains outpaced white women’s life expectancy gains.
If we compare the best-performing region/metro category/sex combination to the worst-
performing combination, men in large central metros in the Middle Atlantic gained 7.13 years of
life expectancy during this period whereas women in nonmetros in the West South Central and
East South Central regions lost nearly a year in life expectancy between 1990—1992 and 2014—
2016.

1-15



Response to Public Comments for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

Part 1: Comment Excerpts by Comment Code

.... ... large central metros outperformed nonmetros within the Appalachian and East South
Central regions.” and

“Over the last quarter century, we have witnessed growing geographic inequalities in mortality in
the United States. Two notable features of the last 25 years are the sizable increase in life
expectancy in large central metros and the slow improvement or decline, especially among
women, in nonmetro areas. For the United States as a whole, white male life expectancy at birth
in large central metros increased by 5.09 years between 1990-1992 and 2014-2016; the
comparable figure for white women was 2.98 years. In contrast, nonmetro areas experienced the
smallest life expectancy gains: 2.25 years among white men and only 0.20 years among white
women. This pattern of larger increases in life expectancy in large central metros and small or
negligible increases or even declines in nonmetro areas was pervasive in all 10 regions of the
country examined in these analyses.”);

Crimmins EM, Zhang Y'S, Aging populations, mortality, and life expectancy, Annual Review of
Sociology 45:69-85 (2019) (finding:

“In recent years, urban-metropolitan areas experienced larger increases in life expectancy than
those in nonmetropolitan counties, contributing to widening urban— rural disparities in life
expectancy (Singh & Siahpush 2014).

Regions of the country have also experienced different trends. Places with high mortality rates
are concentrated in the central southern states, including Alabama, Kentucky, Mississippi, and
Tennessee; this southern disadvantage has been growing over time (Fenelon 2013a). Wang et al.
(2013) examine changes in life expectancy by county from 1985 to 2010, finding that some
counties in New York, Virginia, California, and Colorado gained more than nine years in life
expectancy for men and more than six years for women, whereas the counties that experienced
decreases in life expectancy were concentrated in Oklahoma, Kentucky, Mississippi, and
Alabama. .... The counties without gains in life expectancy are also concentrated in southern and
rural states.

.... From 1980 to 2014, 160 counties experienced significant increases in cancer mortality; the
highest rates of increase were in Kentucky and other southern states (Mokdad et al. 2017).
Counties in Kentucky, West Virginia, Ohio, Indiana, and eastern Oklahoma have experienced the
greatest increases in mortality from drug-use disorders in recent decades (Dwyer-Lindgren et al.
2018).”);

Wang H, Schumacher AE, Levitz CE, Mokdad AH, Murray CJ. Left behind: Widening
disparities for males and females in US county life expectancy, 1985-2010, Population Health
Metrics 11(1):8 (2013) (analyzing the geographic disparities in life expectancy, and concluding:

“Some general patterns are evident. In all time periods, the lowest life expectancies are seen in
the South, the Mississippi basin, West Virginia, Kentucky, and selected counties in the West and
Midwest that have large Native American reservation populations.”, id., at 3; and
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“Ten of the worst-performing counties for females (with declines in life expectancy) were in
Oklahoma, and five were in Kentucky. For males, the worst performers were in Kentucky,
Oklahoma, Mississippi, and Alabama.”, id., at 5);

Heisler EJ, The US Infant Mortality Rate: International Comparisons, Underlying Factors, and
Federal Programs, Congressional Research Service, Report to Congress (2012) (describing the
variation in infant mortality rates (“IMRs”) among the States, and finding:

“Geographic Variation in U.S. Infant Mortality
There is large variation in IMRs among U.S. states. ....

.... Infant mortality rates are generally highest in the southern states, including Mississippi,
Alabama, and Louisiana. The higher IMRs in these states may be explained, in part, by
demographic and health system characteristics of these states. For example, southern states have
high poverty and uninsurance rates. The opposite is generally true in states with low IMRs, such
as those in the New England and the Pacific Northwest.”, id., at 9 (footnotes omitted); and

“The U.S. IMR also varies geographically. In general, southern states have the highest IMRs and
states in the West and in New England have the lowest.”, id., at 29);

Roth GA, Johnson CO, Abate KH, Abd-Allah F, Ahmed M, Alam K, Alam T, AlvisGuzman N,
Ansari H, Arnldv J, Atey TM, The burden of cardiovascular diseases among US states, 1990-
2016, JAMA Cardiology 3(5):375-389 (2018) (addressing the large variation in prevalence of
cardiovascular disease — and in the rate of change in cardiovascular disease prevalence -- among
the States:

“Cardiovascular disease (CVD) is the leading cause of death in the United States, but regional
variation within the United States is large.”, id., at 375;

“Cardiovascular disease (CVD) was the leading cause of death in the United States in 2016,
accounting for more than 900000 deaths. Despite large declines in CVD mortality in the late 20th
century attributed to advances in public health and health care, improvements in US life
expectancy have slowed for some groups, and CVD mortality is no longer improving. The
strongest signal for this alarming trend in US health is identified subnationally at the state and
county level, where levels of risk exposure and health vary widely.”, id., at 376 (footnotes
omitted);

“RESULTS Between 1990 and 2016, age-standardized CVD DALY s [“disability adjusted life-
years’] for all states decreased. Several states had large rises in their relative rank ordering for
total CVD DALY's among states, including Arkansas, Oklahoma, Alabama, Kentucky, Missouri,

Indiana, Kansas, Alaska, and Iowa. The rate of decline varied widely across states ....”, id., at
375; 37
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“Several states had large rises in their relative rank ordering for total CVD DALY's among states,
including Arkansas, Oklahoma, Alabama, Kentucky, Missouri, Indiana, Kansas, Alaska, and
Iowa (Figure 1).”, id., at 377,

“Change in Total CVD Burden, 1990-2016

The age-standardized rate of CVD DALY s decreased significantly in all states between 1990 and
2016, but there was wide regional variation in the amount of this decline .... The largest
percentage change occurred in the District of Columbia, New Hampshire, and New York. The
rate of decline varied by sex, with a slower decline for women than men in all states .... The
slowest decline was observed for women in Oklahoma, Arkansas, and Alabama. Total

CVD burden increased for both men and women from 2010 to 2016 in Indiana, Kentucky,
Michigan, Mississippi, Missouri, New Mexico, and South Dakota.

Geographic Variation in Total and Cause-Specific CVD Burden in 2016

There was wide geographic variation in the age-standardized CVD burden among US states in
2016, with the greatest burden concentrated in a band of states extending from the Gulf Coast to
West Virginia. The highest rate of CVD DALY's was in Mississippi (4982 age-standardized
DALYSs per 100000 persons; 95% UI, 4475- 5487), followed by Arkansas, Oklahoma, Louisiana,
Alabama, Tennessee, Kentucky, West Virginia, South Carolina, and Georgia (Table). Notably,
several states outside this region had levels of CVD DALY nearly as high, including Indiana,
Missouri, Ohio, Michigan, North Carolina, Nevada, and Texas. The lowest rate of CVD DALY
was in Minnesota (2352 age-standardized DALY's per 100000 persons; 95% UI, 2148-2552),
followed by Colorado and areas of New England and the Pacific Northwest, including
Massachusetts, New Hampshire, Washington, Connecticut, Vermont, and Oregon.”, id., at 378;

“States with the highest burden of CVD in 1990, such as Kentucky, West Virginia, Alabama,
Arkansas, Louisiana, Tennessee, and Oklahoma, are only now achieving the 1990 levels of CVD
burden in Massachusetts, Connecticut, and New Jersey. Mississippi continues to lag as the state
with the largest CVD burden in the United States. These findings support the idea that
tremendous gains in cardiovascular health are possible even in states with lower socioeconomic
levels but that relative disparities between states have changed very little. These relative
disparities may be of particular concern for Alabama, Mississippi, Oklahoma, and Tennessee,
given their recent decision to not expand their respective Medicaid systems.”, id., at 383
(footnotes omitted); and

“We found that CVD burden has improved for all states, but the rate of decline varies widely and
is strongly associated with an index of socioeconomic level. For 12 states, CVD burden has
increased since 2010.”, id., at 387);

Fang J, Yang Q, Hong Y, Loustalot F, Status of cardiovascular health among adult Americans in
the 50 States and the District of Columbia, 2009, Journal of the American Heart Association
1(6):e005371 (2012)*3 (reporting, at Figure 2, an "adjusted prevalence ratio of ideal
cardiovascular health' for each State; with, by my reckoning, each of the 18 worst performing
States being Red States);
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Flavin P, State Medicaid expansion and citizens’ quality of life, Social Science Quarterly
99(2):616-625 (2018) (reporting measurements of subjective well-being of residents of States
that expanded their Medicaid program, compared to residents of States that did not expand the
program, after the Supreme Court’s 2012 decision in National Federation of Independent
Business v. Sebelius; as follows:

“Objectives. The U.S. Supreme Court’s 2012 ruling on the Affordable Care Act was a federal
exogenous shock that presented all states with the decision to continue their Medicaid program in
its current form or expand it to include thousands of newly eligible recipients. This article takes
advantage of this exogenous shock to evaluate the impact of Medicaid expansion on citizens’
quality of life. Methods. I evaluate changes from 2010 to 2014 in low-income citizens’
subjective well-being (SWB) using Gallup-Healthways survey data and a difference-in-
differences estimation strategy. Results. Average levels of SWB increased among low-income
citizens in states that expanded Medicaid eligibility compared to states that did not. ....
Conclusions. The empirical findings suggest that the expansion of Medicaid has important
implications for the well-being of low-income Americans and, more broadly, contribute to the
growing literature on how government policy choices can concretely impact the quality of life
that citizens experience.”, id., at 616;

“Specifically, using a difference-in-differences estimation strategy, I compare changes in
subjective well-being (SWB) among low-income citizens in states that did and did not expand
Medicaid in 2014 (the first year federal money funded the expansion). After accounting for
changes in state economic conditions, I find consistent evidence that SWB increased among low-
income citizens in states that expanded Medicaid eligibility compared to states that did not. To
address concerns about spuriousness, I also conduct a series of placebo tests and demonstrate
that the expansion had no effect on the SWB of middle- or high-income citizens who are unlikely
to directly benefit from more generous Medicaid eligibility requirements. Together, these
findings suggest that the expansion of Medicaid can have important effects on the well-being of
low-income Americans and, more broadly, contribute to the growing literature on how
government policy choices concretely impact citizens’ quality of life. ....

....... because of the Supreme Court’s ruling that states have the power to choose to expand or
not without risking their existing federal funding, there is now significant variation in Medicaid
eligibility across states. This variation allows, from a policy analysis standpoint, the chance to
evaluate the real-world effects of state government policy choices.”, id., at 617,

“Similarly, early analysis of the direct effects of Medicaid expansion under the ACA also finds
that citizens express higher levels of self-reported health and are less likely to have their
activities limited by poor health in states that expanded Medicaid compared to people living in
states that did not expand the program (Sommers et al., 2015). In sum, across a wide array of
health indicators, there is evidence that Medicaid expansion has positive effects for health
outcomes among citizens.”, id., at 618; and

“As the analysis above documents, citizens with low incomes reported a greater boost in SWB in
states that decided to expand Medicaid eligibility when compared to low-income citizens living
in states that chose not to expand.”, id., at 623);
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Grumbach JM, From backwaters to major policymakers: Policy polarization in the States, 1970—
2014, Perspectives on Politics 16(2):416-435 (2018) (noting the sharp polarization of health and
welfare policies among the States, addressing the differing percentages of persons covered by
health insurance among them, and the consequences for residents of States with low rates of
coverage:

“party control increasingly predicts socioeconomic outcomes in the polarized area of health
care”, id., at 416;

“Health and welfare policy has sharply polarized in recent years, and I find that party control of
state government increasingly predicts rates of health insurance coverage.”, id., at 417;

“But does this policy polarization matter for the lives of these states’ residents? Does it matter
for socioeconomic outcomes that there is polarization in 14 issue areas, such as tax and health
policy, but non-polarization in criminal justice and education? In the next section I provide
evidence that it does. In the polarized area of health policy, party control of state government
increasingly predicts rates of health coverage. ....

The Socioeconomic Consequences of Policy Polarization

The polarization of policy carries major socioeconomic consequences for residents. In the
polarized areas of health and environmental policy, party control of state government
increasingly predicts rates of health coverage and carbon intensity of a state’s energy supply,
respectively.”, id., at 423-424;

“The health policy agendas of the national Democratic and Republican parties have been distinct
since at least the 1930s. Health policy in the states has been similarly polarized for decades, as
Democratic states tended to have more generous Medicaid eligibility and benefits. As the role of
states in health policy expanded with the development of state prescription drug benefits for
seniors, as well as federal grants for the State Children’s Health Program (1998) and Medicaid
expansion under the Affordable Care Act (2014), state health policies increasingly varied -- and
this variation was increasingly related to party control of government.”, id., at 425; and

“... party control of government is increasingly associated with health insurance coverage in
more recent years. Whereas prior to 2000, party control does not predict change in the uninsured
rate, after 2000 unified Republican control is associated with a 0.75 percentage-point increase in
the uninsured rate and unified Democratic control is associated with a 0.75 percentage-point
decrease in the uninsured rate. These differences in coverage are of considerable social
consequence. Health policy scholars, for instance, ‘estimate the number of deaths attributable to
the lack of Medicaid expansion in opt-out states at between 7,115 and 17,104.””, id., at 426
(footnote omitted));

Van Dyke ME, Komro KA, Shah MP, Livingston MD, Kramer MR, State-level minimum wage
and heart disease death rates in the United States, 1980-2015: A novel application of marginal
structural modeling, Preventive Medicine 112:97-103 (2018) (addressing the association between
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a State’s minimum wage and its death rate due to heart disease; reviewing past studies regarding
the association between a State’s minimum wage and infant mortality; and finding:

“This study examined the association between state-level minimum wage increases above the
federal minimum wage and heart disease death rates from 1980 to 2015 among ‘working age’
individuals aged 35-64 years in the US. .... In models of ‘working age’ adults (35-64 years old),
a $1 increase in the state-level minimum wage above the federal minimum wage was on average
associated with ~6 fewer heart disease deaths per 100,000 (95% CI: —10.4, —1.99), or a state-
level heart disease death rate that was 3.5% lower per year. In contrast, for older adults (65+
years old) a $1 increase was on average associated with a 1.1% lower state level heart disease
death rate per year (b =—28.9 per 100,000, 95% CI: —=71.1, 13.3).”;

“A study examining the association between state minimum wage laws in the US and low birth
weight and infant mortality from 1980 to 2011 found that every dollar increase in the state-level
minimum wage above the federal minimum wage was linked with a 1-2% decrease in low birth
weight and a 4% decrease in infant mortality (Komro et al., 2016). Another study spanning

25 years found that increases in the state minimum wage were associated with increases in birth
weight, increases in prenatal care use, and declines in smoking during pregnancy (Wehby et al.,
2016). A simulation study of the impact of a hypothetical increase in the minimum wage in New
York City on premature mortality found that a $15 minimum wage may avert 4 to 8% of
premature deaths, with most of the avoidable deaths being among lower-income communities
consisting of primarily racial minorities (Tsao et al., 2016).”;

“This ecologic study aims to describe the association between state-level minimum wage
increases above the federal minimum wage and heart disease death rates from 1980 to 2015 in
the US.”;

“Region-specific descriptive summaries of state-level minimum wage, socioeconomic measures,
and heart disease death rates for 1980 and 2015 are provided in Table 1 and Fig. 1. In 1980,
average minimum wage values (in 2015 dollars) were similar across US regions at $8.94—$8.95.
However, in 2015, there was greater variation -- Northeastern states had the highest average
minimum wage value at $8.40, and Southern states had the lowest average minimum wage value
at $7.61.7;

“... we see that each $1 increase in the minimum wage is associated with a significant 3.5%
decline in heart disease deaths for working age adults, and with a non-significant 1.1% decline
for those 65 and older.”;

“In the current study, increases in the state-level minimum wage above the federal value were
associated with a reduction in heart disease death rates among individuals aged 35—64 years. The
inverse associations between state-level minimum wage increases above the federal minimum
wage and state-level heart disease death rates are consistent with research documenting the
importance of economic policy for health (Leigh, 2016; Wehby et al., 2016), and more
specifically of minimum wage policy for health (Bullinger, 2017; Komro et al., 2016; Tsao et al.,
2016; Wehby et al., 2016).”;
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“Additionally, Kuroki (2017) observed an increase in life satisfaction among workers with less
than a high-school diploma as state minimum wages increased from 2005 to 2010, and Lenhart
(2017b) found a reduction in smoking, drinking, and body weight following an increase in the
minimum wage specifically among lower educated individuals from 1989 to 2015.”; and

“5. Conclusion

Inter-state variation in social and economic policies represent opportunities for leveraging
natural experiments to understand population health consequences. In this study examining the
association between the state-level minimum wage and heart disease death rates in the US among
individuals aged 35—-64 years from 1980 to 2015, increases in the state-level minimum wage
above the federal value were associated with a reduction in heart disease death rates. This
association persisted in time-lag models and was largely absent in a negative control population,
adults over 65 years of age. The study of intended and unintended consequences of social and
economic policy is complex, but the findings from this study are consistent with positive health
consequences of increases in the minimum wage among working age individuals in the US.
Moreover, this study provides an example of the utility of marginal structural modeling vs.
conventional regression methods when time-varying confounding is a potential concern. This
contributes to a small but growing body of literature characterizing population health
consequences of a higher minimum wage.”);

Olives C, Myerson R, Mokdad AH, Murray CJ, Lim SS, Prevalence, awareness, treatment, and
control of hypertension in United States counties, 2001-2009, PloS one 8(4):¢60308 (2013)
(analyzing the geographic disparity in the prevalence of hypertension, and finding:

“Total hypertension prevalence exhibited strong geographic trends, with the heaviest burden
localized to southeastern states (Figure 1). .... These trends were even more pronounced when
considering prevalence of uncontrolled hypertension (Figure 1), where counties with elevated
burden were almost entirely localized to southeastern states, with the exception of a few counties
in the Four Corners area and in South Dakota.”, id., at 5; and

“we found that in certain high-prevalence counties in the south, almost 50% of individuals
reported taking antihypertensive medication in 2009.”, id., at 6);

Arnett DK, Divided States of America: Regional variation in cardiovascular health, Journal of
the American Heart Association 1:¢006114 (2012) (reporting age-standardized scores of
individual cardiovascular health metrics by state);

Blackley D, Zheng S, Ketchum W, Implementing a weighted spatial smoothing algorithm to
identify a lung cancer belt in the United States, Cancer Epidemiology 36(5):436-438 (2012)
(describing the location of a “lung cancer belt” within the United States, and the consequences
for those Americans living within it:

“Upon generating a county-level map of the continental United States (Fig. 1), we observed an
area of high lung and bronchus (hereafter, lung) cancer mortality rates, primarily in the
southeastern United States.”, id., at 436; and
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“Fig. 2 depicts a multi-state area of high lung cancer mortality, comprising 724 counties and
forming an arc that was not evident in the unsmoothed data. This area, which we define as the
lung cancer belt, includes nearly all of Arkansas, Kentucky and Tennessee, as well as portions of
16 other states. Heavily affected regions include much of the Ohio Valley, Central Appalachia,
the Tennessee Valley, the Ozarks, the Mississippi Delta and the northern Gulf Coast. All
counties within the lung cancer belt had a smoothed age-adjusted lung cancer mortality rate at or
above 64 deaths per 100000 compared to a rate of 51.6 deaths per 100000 for the entire United
States during the same time period.”, id., at 437);

Cunningham SA, Patel SA, Beckles GL, Geiss LS, Mehta N, Xie H, Imperatore G, County-level
contextual factors associated with diabetes incidence in the United States, Annals of
Epidemiology 28(1):20-25 (2018)*° (describing a “diabetes belt”, “concentrated primarily in 644
counties within 15 southern states”, with a prevalence of diabetes that is 40% higher compared to
the average of all other U.S. counties);

Barker LE, Thompson TJ, Kirtland KA, Boyle JP, Geiss LS, McCauley MM, Albright AL,
Bayesian small area estimates of diabetes incidence by United States county, 2009, Journal of
Data Science 11(1):269-280 (2013) “° (with similar findings);

Barker LE, Kirtland KA, Gregg EW, Geiss LS, Thompson TJ, Geographic distribution of
diagnosed diabetes in the US: A diabetes belt, American Journal of Preventive Medicine
40(4):434-439 (2011) (describing America’s “diabetes belt”, as well as the Nation’s “stroke
belt”, and the difference in the prevalence of the disease in it, as follows:

“The American “stroke belt,” defined in terms of a contiguous group of states with high age-
adjusted stroke mortality rates, was first identified in the mid-1960s. The states that define the
stroke belt are Alabama, Arkansas, Georgia, Indiana, Kentucky, Louisiana, Mississippi, North
Carolina, South Carolina, Tennessee, and Virginia.”, id., at 434; and

“Figure 2 displays a map of the 644 counties that define the diabetes belt. This belt includes
portions of the states of Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, North
Carolina, Ohio, Pennsylvania, South Carolina, Tennessee, Texas, Virginia, and West Virginia, as
well as the entire state of Mississippi. The prevalence of diabetes in the diabetes belt was 11.7%
(95% CI = 11.4%, 12.0%). The prevalence of diabetes in the rest of the country was 8.5% (95%
CI=28.3%, 8.6%).”, id., at 436-437);

Fenelon A, Boudreaux M, Life and death in the American city: Men’s life expectancy in 25
major American cities from 1990 to 2015, Demography 56(6):2349-2375 (2019) (examining
differing improvements in life expectancy among U.S. cities; identifying high performing cities;
and comparing their performance compared to life expectancy nationwide, as follows:

“We examine changes in men’s life expectancy at birth for the 25 largest U.S. cities from 1990
to 2015, using mortality data with city of residence identifiers. We reveal remarkable increases in
life expectancy for several U.S. cities. Men’s life expectancy increased by 13.7 years in San
Francisco and Washington, DC, and by 11.8 years in New York between 1990 and 2015, during
which overall U.S. life expectancy increased by just 4.8 years.”, id., at 2349,
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“Life Expectancy by City, 19882015

Men’s life expectancy at birth by city in each five-year period is shown in Table 2. Cities are
sorted by the number of years of life expectancy gained between the early period (1988—1992)
and the late period (2011-2015). The largest gains occurred in San Francisco, Washington, DC,
and New York City. San Francisco and Washington, DC, each gained 13.7 years between the
early and late periods, whereas life expectancy rose by only 4.8 years for men nationwide. ....
Other cities that exhibited gains in life expectancy substantially above the national average
include Los Angeles, Chicago, and Boston. Each gained between 9 and 10 years of life
expectancy between the early and late period.

The improvement in men’s life expectancy in San Francisco, Washington, DC, and New Y ork
City is particularly remarkable given the 23-year time span. Gains in each city amounted to more
than half a year per year during the period. As shown in Fig. 1, it took 71 years for U.S. men’s
life expectancy to increase by 13.7 years, the number of years gained since 1990 in San
Francisco and Washington, DC (Xu et al. 2016).”, id., at 2355-56;

“Three cities stand out in their improvement in life expectancy from 1990 to the present: men in
New York City, Washington, DC, and San Francisco gained more than 11 years of life
expectancy in less than 25 years. Men’s life expectancy in these cities increased by more than
one-half year per year during this period, with the most rapid gains occurring during the late
1990s. Between the five-year periods of 1993—1997 and 1998-2002, life expectancy increased
by 5.3 years in San Francisco, 4.6 years in Washington, DC, and 4 years in New York City. It
has taken 71 years for U.S. men’s life expectancy to increase by the same number of years
gained in Washington, DC, and San Francisco since 1990. Slightly behind these top performers
are other successful cases: specifically, Los Angeles, Chicago, and Boston each gained 9—10
years of life expectancy during this period. These gains are particularly significant when placed
in the context of U.S. men’s life expectancy as a whole, which increased by fewer than 5 years
from 1988-1992 to 2011-2015.”, id., at 2367; and

“The widening urban/rural gap in health and mortality is also manifested in the growing regional
divergence in mortality outcomes (Fenelon 2013); specifically, the southern states have fallen
increasingly far behind the Northeast and West Coast (Population Reference Bureau 2018). The
surging life expectancy of many large cities, particularly those on the East and West Coasts, are
not isolated trends but are instead reflections of broader processes of geographic inequality that
have unfolded over the past three to four decades.”, id., at 2368);

Goodwin JS, Kuo YF, Brown D, Juurlink D, Raji M, Association of chronic opioid use with
presidential voting patterns in US counties in 2016, JAMA Network Open 1(2):e180450 (2018)*!
(analyzing the geographically uneven use of opioids; calculating the association between a
county’s Republican presidential vote and opioid use within its jurisdiction; and finding:

“The correlation between a county’s Republican presidential vote and the adjusted rate of
Medicare Part D recipients receiving prescriptions for prolonged opioid use was 0.42 (P <.001).
In the 693 counties with adjusted rates of opioid prescription significantly higher than the mean
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county rate, the mean (SE) Republican presidential vote was 59.96% (1.73%), vs 38.67%
(1.15%) in the 638 counties with significantly lower rates.”, p. 1;

“In examining the maps showing the geographic distribution of the opioid epidemic, several
observers have noted the similarity to the results of the 2016 presidential election. [Cites
omitted.] Counties and states with the highest opioid use were often areas carried by the
Republican candidate in the election.”, p. 2;

“Counties with the highest rates were predominately concentrated in the South and Appalachian
areas, as well as Michigan and some western states. The second map shows the percentage of the
presidential vote for the Republican candidate for each county, also ordered by quintile. The 2
maps share some similar patterns. The correlation coefficient between the 2 rates at the county
level was 0.32 (P <.001).”, p. 3;

“The presidential vote was one of the largest differences between counties with high and low
rates of opioid use, with the former voting for the Republican candidate at a mean (SE) rate of
59.96% (1.73%) and the latter voting for the Republican candidate at a mean (SE) rate of 38.67%
(1.15%).”, p. 4; and

“Republican support explained 18% of the variance in county rates of opioid use in 3100
counties in the United States, with counties whose opioid prescription rates were above average
having a higher mean (SE) Republican vote (59.96% [1.73%]) than counties with prescription
rates below average (38.67% [1.15%)]). ....

The findings of this study add to the emerging literature on the relationship between health status
and support of Donald Trump in the 2016 election. .... Similarly, Bor reported that a 2016
Republican presidential vote at the county level was strongly and negatively correlated with
change in life expectancy between 2008 and 20167, p. 8 (footnote omitted);

Haffajee RL, Lin LA, Bohnert AS, Goldstick JE, Characteristics of US counties with high opioid
overdose mortality and low capacity to deliver medications for opioid use disorder, JAMA
Network Open 2(6):¢196373 (2019)*? (similarly finding that “Opioid highrisk counties also had
... a lower percentage democratic vote in the 2016 presidential election.”);

Rolheiser LA, Cordes J, Subramanian SV, Opioid prescribing rates by Congressional Districts,
United States, 2016, American Journal of Public Health 108(9):1214-1219 (2018) (similarly
analyzing the geographically uneven rates at which opioids are prescribed, and identifying the
Congressional districts where opioids are highly prescribed, and the districts where they are not:

“Results. High prescribing rate districts were concentrated in the South, Appalachia, and the
rural West. Low-rate districts were concentrated in urban centers.”, id., at 1214;

“Districts with the 10 highest rates were overwhelmingly contained in the Southeastern states,
whereas districts with the 10 lowest rates were entirely contained in California, New York City,
and Virginia (Table 1). Interestingly, the state of Virginia contained both a top and bottom 10
prescribing rate district. However, these extremes within the state may be expected, as the low-
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rate district contains Arlington County, which is near Washington, DC, whereas the high-rate
district covers the far western part of the state along the border with West Virginia.”, id., at 1215;

“... there was a concentration of high prescribing rates throughout the South and along
Appalachia. These areas have been highlighted as the most at-risk regions in terms of opioid-
related mortality.”, id., at 1215 (footnote omitted);

“Major urban districts like San Francisco and Los Angeles, California; Chicago, Illinois; Atlanta,
Georgia; New York City; and Boston, Massachusetts, displayed rates well below the average.”,
id., at 1216;

“An examination of actual state rates (not district rates averaged at the state level) using the
previously defined high—high, high—low, low—high, and low—low categories once again
highlighted the Southeastern hotspot. High—high districts contained district rates above the third
quartile of 80.80 and state rates above the third quartile of 80.55 (Figure 2). These districts were
predominately in the South, with the exception of Michigan and Indiana .... Low—low districts
contained district rates below the first quartile of 49.4 and state rates below the first quartile of
58.65. The majority of low—low districts were contained in New York City and the Los Angeles
area.”, id., at 1216; and

... at-risk districts were concentrated in the Southeastern states with clear rural versus urban
variation.” id., at 1218);

Brandenburg MD, Mark A, Prescription opioids are associated with population mortality in US
Deep South middle-age Non-Hispanic Whites: An ecological time series study, Frontiers in
Public Health 7:252 (2019)* (finding that:

“Between 1990 and 2016, the top 10 states with increasing probability of death between the ages
of 20 and 55 years were all in the South. These states were: Alabama, Arkansas, Kentucky,
Louisiana, Mississippi, New Mexico, Oklahoma, South Carolina, Tennessee, and West
Virginia.”);

Knopov A, Sherman RJ, Raifman JR, Larson E, Siegel MB, Household gun ownership and youth
suicide rates at the State level, 2005-2015, American Journal of Preventive Medicine 56(3):335-
342 (2019) (reporting suicide rates among teenagers, by state; the four with the highest suicide
rate are Red States; the seven with the lowest rate are Blue States);

Bleyer A, Siegel SE, Thomas CR, Increasing firearm deaths in the youngest Americans:
Ecologic correlation with firearm prevalence, medRxiv 19009191 (2019)** (finding:

“Prior to 2004, the childhood firearm death rate did not increase during the Federal Assault
Weapons Ban. Since then, the steadily increasing rate of sales and concomitant availability of,
and access to, firearms in the U.S. has been associated with a dramatic increase in fatal firearm
accidents in young children.”; and
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“Multilple comparisons have found states with more restrictive firearm legislation to have lower
pediatric, unintentional, suicide, and overall firearm-related fatality rates, and more slowly rising
suicide rates.”);

Goyal MK, Badolato GM, Patel SJ, Igbal SF, Parikh K, McCarter R, State gun laws and pediatric
firearm-related mortality, Pediatrics 144(2):¢20183283 (2019)* (noting that “~7 US children die
of firearm related injuries daily”, and reporting the results of a study seeking to determine if
there is an association between stricter firearm legislation at the state level and lower pediatric
firearm-related mortality:

“RESULTS: A total of 21 241 children died of firearm-related injuries during the 5- year period.
States with stricter gun laws had lower rates of firearm-related pediatric mortality (adjusted
incident rate ratio 0.96 [0.93—0.99]). States with laws requiring universal background checks for

firearm purchase in effect for >5 years had lower pediatric firearm-related mortality rates
(adjusted incident rate ratio 0.65 [0.46—0.90]).

CONCLUSIONS: In this 5-year analysis, states with stricter gun laws and laws requiring
universal background checks for firearm purchase had lower firearm related pediatric mortality
rates.”;

“In our study, which was specific to children, we found that states with laws requiring universal
background checks for firearm purchases had lower firearm-related mortality. The presence of
these laws was associated with a >35% lower rate of firearm-related mortality, even after
adjustment for socioeconomic factors and gun ownership.”); and concluding that

“Our findings reveal an important association between firearm legislation and pediatric firearm-
related mortality.”);

Fox AM, Himmelstein G, Khalid H, Howell EA, Funding for abstinence-only education and
adolescent pregnancy prevention: Does state ideology affect outcomes?, American Journal of
Public Health 109(3):497-504 (2019) (examining the relationship between abstinence-only
education funding and adolescent birthrates over time, and finding:

“Results: Federal abstinence-only funding had no effect on adolescent birthrates overall but
displayed a perverse effect, increasing adolescent birthrates in conservative states. Adolescent
pregnancy—prevention and sexuality education funding eclipsed this effect, reducing adolescent
birthrates in those states.”;

“Specifically, we estimated that conservative states received $692 million in federal abstinence
funding between 1998 and 2016 (Table A). In 2008 alone, conservative states received more than
$71 million in abstinence funding, which amounts to $4.52 per pupil. With an average effect of
raising births by 0.20 (0.30 +—-0.06) per 1000, we estimate that the change in the birthrate from
this single year of abstinence funding amounted to a change in the birthrate of 1.08 per 1000, or
1080 additional births, to adolescents than would have otherwise been the case.”; and
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"... we found conservative states to have experienced an increase in births following infusions of
abstinence funding. Moreover, in these same states, adolescent pregnancy—prevention funding
was associated with a decrease in adolescent births. Thus, ironically, the states that have most
favored abstinence education and eschewed comprehensive sexuality education have seen the
largest effects from these policies (with abstinence funding increasing births and comprehensive
sexuality education funding decreasing births).

Support for comprehensive sexuality education is not inconsistent with the notion that
adolescents should delay sexual debut until they are emotionally prepared, as other research has
suggested. However, our results suggest that efforts to encourage abstinence in the absence of
providing more comprehensive information can be detrimental, particularly in conservative
states, where birthrates have historically been the highest.”);

Cavazos-Rehg PA, Krauss MJ, Spitznagel EL, Iguchi M, Schootman M, Cottler L, Grucza RA,
Bierut LJ, Associations between sexuality education in schools and adolescent birthrates: A
state-level longitudinal model, Archives of Pediatrics & Adolescent Medicine 166(2):134-140
(2012) (examining the correlation between politically conservative States and high adolescent
birthrates, and stating:

“States with higher religiosity rankings and greater political conservatism had higher adolescent
birthrates.”, id., at 134; and

“States with the highest conservative values paradoxically have the highest rate of adolescent
births across these states ....”, id., at 139);

Herian MN, Tay L, Hamm JA, Diener E, Social capital, ideology, and health in the United
States, Social Science & Medicine 105:30-37 (2014) (reviewing prior analyses, and stating:

“Notably, the analyses demonstrate that the presence of a more liberal government is related to a
higher rate of reported health, a lower rate of reported smoking, lower BMI, and fewer numbers
of days with poor health. In short, it appears that the presence of a liberal government — more
elected Democrats who favor socially directed policies -- is associated with improved health and
reductions in health risks.”, id., at 34; and

“At the same time, results provide further evidence that the existence of liberal governments help
promote the health of citizens in a state ....”, id., at 35.

The poor performance of the governmental officials in Red States is, of course, not confined to
their inability to predict actions*® that would have improved the infant mortality rates, the rates of
disease, and the life spans of the Americans in their jurisdictions. Those officials are also
responsible for poor predictions that have led to inferior economic outcomes for their States.
Consequently, when EPA weighs the predictions in support of its proposal, I urge that EPA also
consider:
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McCarty N, Poole KT, Rosenthal H, Polarized America: The Dance of Ideology and Unequal
Riches (MIT Press) (2nd edition) (2016) (observing that “high per capita income states are now
blue (Democratic) and low per capita income states are red (Republican)”, p. 13); and

Gilligan J, Why Some Politicians Are More Dangerous Than Others (John Wiley & Sons) (2011)
(quantifying the two major parties’ relative performance on a variety of issues for which data is
available, and concluding:

“But what the data presented here show is that, with, regard to most issues, we do not need to
speculate about the future, for we already know what the past has shown us - namely, that it is
Republican policies that have repeatedly, regularly, and with remarkable consistency brought us
large increases in the rate and duration of unemployment, in the frequency, depth, and duration
of recessions and depressions, in socio-economic inequalities in wealth and income, and in rates
of suicide, homicide, and (since the mid-1970s) imprisonment and capital punishment; and it is
Democratic policies that have brought us equally large decreases in all of those destructive
phenomena (even in imprisonment and capital punishment, as the contrast between the Red and
Blue States shows).”, at 186).

Comparing Presidential administrations’ performance provides further confirmation of the
parties’ differing abilities to predict and deploy actions that benefit the general public, and to
predict and avoid actions that do not. Consequently, when determining what weight should be
given to the predictions — whether offered by commenters or by EPA’s current managers -- that
support this rulemaking, I urge that EPA also consider the results reported in the peer-reviewed
literature below:

Dorling D, Commentary: All the Presidents’ children, International Journal of Epidemiology
43(3):827-829 (2014):

"All else taken into account, some 3% more infants die each year when a Republican president is
the resident of the White House as compared with when a Democrat is incumbent. Democrat
presidents may not be messiahs, but Republicans ones, it transpires, are worse.", id., at 827,

“Put another way, Rodriguez et al.’s paper finds that for babies conceived during the incumbency
of a Republican president, some 3% fewer are likely to see their first birthday than are babies
conceived during Democratic tenure.”, id.;

“It was reported that infant mortality rates in the USA were rising absolutely for the first time
since at least the 1950s in 2005, during the Bush administration’s tenure. It was in 2010 that the
first overall fall in life expectancy for all of the USA was reported. Those falls in US life
expectancy had occurred 2 years earlier, at the end of the Bush era in 2008.”, id. (footnotes
omitted); and

“It takes one Democrat period of office to reduce the level [of infant deaths] again, to reduce it
below that which would be expected given all the usual trends and factors. But what would
happen if there were Democrat mandate after Democrat mandate with no intervening Republican
backsliding?”, id., at 828;
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Rodriguez JM, Bound J, Geronimus AT, US infant mortality and the President’s party,
International Journal of Epidemiology 43(3):818-826 (2013):

“Background Infant mortality rates in the US exceed those in all other developed countries and
in many less developed countries, suggesting political factors may contribute.

Methods Annual time series on overall, White and Black infant mortality rates in the US were
analysed over the 1965-2010 time period to ascertain whether infant mortality rates varied
across presidential administrations. ....

Results Across all nine presidential administrations, infant mortality rates were below trend
when the President was a Democrat and above trend when the President was a Republican. This
was true for overall, neonatal and post-neonatal mortality. Regression estimates show that,
relative to trend, Republican administrations were characterized by infant mortality rates that
were, on average, 3% higher than Democratic administrations. In proportional terms, effect size
is similar for US Whites and Blacks. US Black rates are more than twice as high as White,
implying substantially larger absolute effects for Blacks.

Conclusions We found a robust, quantitatively important association between net of trend US
infant mortality rates and the party affiliation of the president.”, id., at 818;

“Researchers have reported within-country associations between the political party at the helm
and temporal patterns of suicide rates, finding suicide rates are higher under more conservative
regimes.”, id., at 819 [footnotes omitted.];

“relative to trend, infant mortality rates are, on average, 3% higher during Republican
administrations.”, id., at 822;

“We have described a quantitatively important, robust association between net-of-trend US
infant mortality rates and the party affiliation of the president. Relative to trend, national and
race-specific infant, neonatal and post-neonatal mortality rates decrease under Democratic
administrations and increase under Republican administrations.”, id., at 822;

“Infant mortality rates are about 3% higher during a typical Republican-president year compared
with a typical Democratic-president year.”, id., at 824; and

“The current paper adds to the extant record on infant mortality and disparities in infant mortality
rates by demonstrating a powerful, robust association between variations in US infant mortality
rates over the past half-century and the inclusion of a political variable: the political party of the
president.”, id., at 825;

Rodriguez JM, The politics hypothesis and racial disparities in infants’ health in the United
States, SSM-Population Health 8:100440 (2019)*” (examining the relationship between the
political party of the President and a variety of health indicators for infants: overall infant
mortality rates (IMR); whites’ infant mortality rates (WIMR), black infant mortality rates
(BIMR); low birthweight (LBW); and preterm birth (PB) rates; finding a “drastic difference”
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between the two parties, in which Republican administrations have underperformed Democratic
administrations; and reporting:

“3. Results

Table 1 shows a drastic difference between the political party of presidents across de-trended
IMR-relevant social determinants of health indicators. There is a general underperformance of
Republican (vs. Democratic) presidents at improving the social determinants of health. All
medians and means of de-trended overall infant mortality rates (IMR), whites' (WIMR), blacks’
(BIMR), low birthweight (LBW) and preterm birth (PB) rates are negative — i.e., decrease
relative to trend — under Democratic presidents and are positive — i.e., increase relative to trend
— under Republican presidents.

.... For instance, [ordinary least squares, “OLS”’] linear regression estimates show that, net of
trend, the average socially-conservative Republican president (average DWN=0.70) is associated
with .29 (IMR), .25 (WMR), and .50 (BIM) more annual infant deaths per 1,000 live births
compared to the average socially-liberal Democratic president (average DWN=-156).”;

“The president's party is the most important predictor of IMR and WIMR, and the third most
important of BIMR (after LBW and rurality). [Least angle regression, “LAR”] best-fitting
standardized models show that, net of trend, IMR, WIMR and BIMR are on average .17, .15, and
.25 respectively higher in a typical Republican president-year compared to a typical Democrat-
president year (Tables S2a—S2c¢, Appendix). With 28 Republican-president years between 1965
and 2010, Republican presidents are associated with a total slowdown of the IMR, WIMR and
BIMR equivalent to 4.76, 4.20, and 7.0 infant deaths per 1,000 births respectively.

[Seemingly Unrelated Regressions, “SUR”] analyses corroborate Republican administrations
underperform Democratic ones in IMR, WIMR, and BIMR. Effects on BIMR are also noticeably
larger than on WIMR under Republican administrations, thus promoting racial disparities in
health. Estimates from Model 6 show that, net of trend, Democratic presidents would have saved
1 extra infant life per 1,000 live births for every 5—6 years of Republican administrations — i.e.,
approximately 20,000 infant lives in the study period. Had Republican presidents had the record
of Democratic presidents for IMR, most (if not all) IMR differences between the U.S. and the
rest of the developed world would possibly have never existed.”;

“A similar scenario arises for WIMR and BIMR, which were, net of trend, .17 and .29 units
higher respectively, during a typical Republican-president-year vs. a typical Democratic-
president-year. The racial gap in IMR therefore increased by about 1 infant death per 1,000 live
births for every 8 years of Republican administration. Net of trend, observed total increase in the
black-white IMR gap between 1965 and 2010 was 7.6 units, of which 3.5 (46%) could be
attributed to the 28 years of Republican administrations. Republican presidents may have been
the single most important factor affecting national IMRs and racial disparities in infant mortality
in the U.S. during the last half century.”; and
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“Net of trend, the economic, social and racial conservatism incorporated by the Republican Party
since the political Realignment has worsened overall and race specific IMRs and increased racial
disparities in IMRs.”);

Lee BX, Wexler BE, Gilligan J, Political correlates of violent death rates in the US, 1900-2010:
Longitudinal and cross-sectional analyses, Aggression and Violent Behavior 19(6):721-728
(2014):

“Results: The party of the president was significantly associated with annual changes in suicide
and homicide rates, unemployment rates, and GDP (p < 0.001 to p < 0.05, depending on the
measure and time lag), with higher violent death and unemployment increases being associated
with Republican presidencies and higher GDP with Democratic ones. .... Suicide and homicide
rates were higher in states that voted for the Republican candidate for presidency than in states
that voted for the Democratic candidate (p < 0.0001 and p < 0.07). Conclusions: Violent deaths
were associated with an increase under Republican presidents and a decrease under Democratic
presidents, [and] were higher in states that vote for the Republican than for the Democratic
presidential candidates ....”, id., at 721;

“Suicide, homicide, and combined suicide/homicide rates from 1900 to 2010 were found to be
associated with an increase under Republican presidents and a decrease under Democratic ones
with statistical significance .... .... In other words, the two parties were almost mirror images of
each other, with the suicide and homicide rates showing an increase during Republican
presidencies to the same degree as they showed a decrease during Democratic presidencies ....
The cumulative differences in unemployment were also near mirror images of each other, in the
same direction as the violent death rates. Cross-sectional analyses were consistent with the
national longitudinal data linking political party and violent death rates. Suicide and homicide
rates were significantly higher in Republican dominated states than in Democrat-dominated ones
as determined by the presidential voting patterns in the years 2000, 2004, and 2008 ....”, id., at
725;

"No previous study had yet integrated these variables — economic measures, the political party in
power (conservative or liberal), and rates of lethal violence (both suicide and homicide) -- in an
overarching empirical synthesis over time and across space. This article endeavored to
accomplish this by comparing the track records of the two major U.S. political parties over more
than one hundred years in terms of changes in national suicide and homicide rates and to link
them to core policy orientations. The hypothesis was that the approaches of the two major parties
of the U.S. government lead to different violent death rates and that this difference would be
detectable statistically. The results answered in the affirmative.", id., at 726; and

“5. Conclusion
Suicide and homicide are major public health problems. Rates of both were associated with an

increase under Republican presidents and a decrease under Democratic presidents, and increase
alongside increasing unemployment and falling national GDP.”, id., at 728; and
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Potrafke N, Government ideology and economic policy-making in the United States - a survey,
Public Choice 174(1-2):145-207 (2018) (concurring with the often-found conclusion that
“Parties do matter at the state level.”, id., at 201; but also focusing analysis on the comparative
performance of Republican versus Democratic presidential administrations; and finding:

“Many studies conclude that parties do matter in the United States. Democratic presidents
generate, for example, higher rates of economic growth than Republican presidents ....”, id., at
145;

“Economic outcomes have differed under Democratic and Republican US presidents (and
unified governments such as a Democratic president and Democratic-dominated Congress) since
the end of the Second World War. Various early studies have shown that Gross National Product
(GNP), Gross Domestic Product (GDP) or real GNP/GDP or personal income growth were
higher under Democratic than Republican presidents, especially during the first two years of a
presidential term (Hibbs 1987; Alesina and Sachs 1988; Haynes and Stone 1990; Alesina and
Rosenthal 1995; Alesina et al. 1997; Blomberg and Hess 2003; Verstyuk 2004; Krause 2005;
Grier 2008; Bartels 2016; Pastor and Veronesi 2017). In a similar vein, the unemployment rate
was lower under Democratic than Republican presidents (Hibbs 1986, 1987; Alesina and Sachs
1988; Haynes and Stone 1990; Belke 1996; Alesina et al. 1997; Blomberg and Hess 2003;
Verstyuk 2004). .... A fascinating descriptive study showing that economic performance was
better under Democratic than Republican presidents is Blinder and Watson (2016). The authors
focus on the gap in GDP growth under Democratic and Republican presidents: over the 1949—
2012 period, annual GDP growth was on average 1.79 percentage points higher under
Democratic than Republican presidents. [Footnote omitted.] Other measures of real outcome
variables giving rise to the same conclusion are nonfarm business output and industrial
production and employment, and corporate profits. Stock market returns were higher under
Democratic than Republican presidents (Santa-Clara and Valkanov 2003; Pastor and Veronesi
2017).

Income inequality also escalated under Republican governments: ‘on average, the real incomes
of middle-class families have grown twice as fast under Democrats as they have under
Republicans, while the real incomes of working poor families have grown ten times as fast under
Democrats as they have under Republicans’ (Bartels 2016, p. 4). The incomes of black
Americans increased faster under Democratic than Republican presidents (Hajnal and Horowitz
2014). The share of the top 1% of the income distribution grew to a larger extent under
Republican than Democratic presidents (Schinke 2014).”, id., at 147; and

“Democratic and Republican governments had different policies at the national and state levels
of government in the United States. Economic performance as measured, for example, by annual
GDP growth was better under Democratic than Republican US presidents since the 1950s, a
difference that was also true under divided government (when the president’s party did not also
control a majority in Congress).”, id., at 200-201.)

Let’s recall that EPA is proposing to substantially revise the regulations that govern two of the
largest sources of wastewater from steam electric power generating facilities,*® an industry
category that, along with its benefits, is the cause of massive harm to public health and the
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environment.*’ Evidently, at the time of the proposal’s publication, the proponents believed that
the proposal, if adopted, would be beneficial, based upon their predictions of its future effects.
However, EPA’s confidence in their predictions must be reevaluated as part of this proceeding;
that’s the purpose of the legally required notice-and comment process. When conducting that
reevaluation, I urge that EPA — and particularly the proposal’s proponents — remain mindful that:
the proposal’s alleged merits are predictions; that its proponents include many whose record of
predicting the consequences of governmental action is miserable; and that the cost to the public
from their erroneous predictions has been enormous. EPA should absolutely not judge the
proposal’s merits by its consistency with its proponents’ theories or with Republican Party
orthodoxy. As EPA determines whether to proceed with or withdraw this proposal, the results
obtained in the laboratory of real life — including the harm to Americans due to the misguided
governmental decisions reported in the literature cited above — will provide much better evidence
than the proponents’ hypotheses.

EPA may, of course, disagree with much of the above, finding instead that the conclusions
reached by the researchers above are simply untrue, or that those conclusions in no way reduce
EPA’s confidence in the skill of the predictors advocating for this proposal, or that the harm to
Americans described above is otherwise inconsequential. If so, I urge that EPA state its findings
in this rulemaking.

2 For example, by my rough count: EPA’s Benefit and Cost Analysis for Proposed Revisions to the Effluent
Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category, Document
No. EPA-821-R-19-011, uses the word “assume” or related words over 140 times, and uses the word “predicted” or
related words over twenty times; EPA’s Supplemental Environmental Assessment for Proposed Revisions to the
Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category,
Document No. EPA-821-R-19-010, uses the word “assume” or related words over sixty times; and EPA’s
Supplemental Technical Development Document for Proposed Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category, Document No. EPA-821-R-19-009, uses
the word “assume” or related words over thirty times.

3 Available at https://www.cadc.uscourts.gov/internet/opinions.nsf/a86b20d79beb893e85258152005calb2/$file/17-
1145-1682465.pdf

4 Available at
https://www.cadc.uscourts.gov/internet/opinions.nsf/D635BFFO07DFAAS56852582EC00509B00/$file/17- 1155-
1746106.pdf

5 Available at https://elr.info/litigation/48/20147/south-carolina-coastal-conservation-league-v-pruitt

6 Available at https://elr.info/litigation/49/20197/puget-soundkeeper-alliance-v-wheeler

7 Available at http://cdn.ca9.uscourts.gov/datastore/opinions/2018/08/09/17-71636.pdf

8 Available at https://www.leagle.com/decision/infdco20180411¢19

9 Available at https://elr.info/litigation/48/20046/pineros-y-campesinos-unidos-del-noroeste-v-pruitt

10 Available at https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2016¢cv1074-42

11 Available at https://www.leagle.com/decision/infdco20180626742

12 Available at https://casetext.com/case/in-re-ozone-designation-litig-1

13 Available at https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2017¢cv0652-25

14 Available at
https://www.cadc.uscourts.gov/internet/opinions.nsf/0/B42E4D7405452F66852582C200525 ACE/$file/

15- 1487.pdf 15 Available at https://www.leagle.com/decision/infdco20180725928

16 Available at http://cdn.ca9.uscourts.gov/datastore/opinions/2017/12/27/16-72816.pdf

17 Available at https://www.gpo.gov/fdsys/pkg/USCOURTS-ctd-3 _17-cv-00796/pdf/USCOURTS-ctd-3 17- cv-
00796-0.pdf

18 Available at
http://www2.mdd.uscourts.gov/Opinions/Opinions/Pruitt%20Memo%?20and%20order%20re%20MSJ%20F
OR%20WEBSITE.pdf
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19 Available at https://elr.info/litigation/48/20027/sierra-club-v-pruitt
20 Available at https://law.justia.com/cases/federal/districtcourts/oregon/ordce/3:2012¢v01751/109177/190/
21 Available at https://elr.info/litigation/49/20008/sierra-club-v-united-states-environmental-protectionagency

22 EPA may disagree with my opinion regarding the quality of its decision making. After considering the Courts’
opinions cited above, if EPA concludes that its performance since January 2017 has been satisfactory, and EPA
intends to maintain that level of performance in the future, I urge that EPA make those findings in its response to
comments in this rulemaking.

23 See, report of The Center for Public Integrity available at:
https://www.publicintegrity.org/2017/11/09/21274/most-46-political-appointees-working-epa-previouslyworked-

climate-change-doubters
24 Available at https://www.nature.com/articles/d41586-018-05706-9 . Noting that the journal’s representatives

conducted dozens of interviews with current and former staffers, Tollefson writes: “What most troubles many EPA
scientists is the Trump administration’s systematic and unprecedented effort to undermine the way in which science
is used by the agency. Scientists there say they and their work have been largely ignored by senior EPA leadership.”;
and, offers an observation that seems particularly germane to this rulemaking: “By bypassing EPA scientists and
ignoring their findings, [Administrator Pruitt’s] team ran the risk of weakening the EPA’s defence in the many
lawsuits that states and environmental groups were filing against the agency.”

25 See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 593 (1993), and citing cases.

26 I also urge that EPA accept that, although the decisions held to be erroneous in the above cases were vacated, the
costs borne by the public due to those decisions (including the time and money consumed by the Federal courts to
adjudicate the suits, and by EPA in their fruitless defense) are gone forever. Whether the harm to EPA’s reputation
from its recent record of unlawful actions, and the harm to the reputation of the senior managers in the Agency
responsible for those actions, is reversible is unclear.

27 Hopefully, my contention is not in dispute, at least with respect to the issues being addressed in the subject
rulemaking. If additional information is needed, please see empirical analyses at Karol D, Red, Green, and Blue:
The Partisan Divide on Environmental Issues (Cambridge University Press) (2019)

28 Accordingly, such parties have a track record for making predictions that, at least theoretically, could be analyzed
to determine if that party is a good predictor, or not.

29 See, e.g.: The U.S. Chamber of Commerce’s scores, at https://www.uschamber.com/how-theyvoted/2018#all
;The American Conservative Union’s ratings of Federal and State legislators, at http://acuratings.conservative.org/ ;
Americans for Prosperity’s Scorecard, at https://afpscorecard.org/ ; FreedomWorks’s Scorecard, at
http://congress.freedomworks.org/ ; Heritage Action’s Scorecard, at https://heritageaction.com/scorecard ; National
Taxpayers Union’s congressional ratings scorecard, at https://www.ntu.org/ratecongress/ ; as well as the League of
Conservation Voters’ Scorecard, at http://scorecard.lcv.org/; and the various State legislative scorecards identified at
the Ballotpedia website, at https://ballotpedia.org/State legislative scorecards .

30 Likewise, we should expect the opposite in a Democratic-controlled State.

31 Common sense is probably enough to show that knowing a forecaster’s past performance helps a decision maker
decide how much weight to give that forecast. If more is needed, please see: Colson AR, Cooke RM, Expert
elicitation: Using the classical model to validate experts’ judgments, Review of Environmental Economics and
Policy 12(1):113-132 (2018) (describing the “classical model” for aggregating experts’ judgments, in which the
weight given each expert’s prediction is determined by that expert’s past performance; “This recent work on the
classical model’s out-of sample performance further demonstrates the validity of performance-based weighting of
experts.”, p. 129; “Thus, for decisions or policies with a large potential impact on society, we would argue that the
classical model and its validated assessments are the best tool for incorporating expert judgments when they are
needed.”, p. 132); Hanea AM, Burgman M, Hemming V, IDEA for Uncertainty Quantification, in Dias LC, et al.,
Elicitation: The Science and Art of Structuring Judgement (2018), pp. 95-117 (“These signals illustrate one of the
most important lessons of empirical studies over the last decade: an expert’s performance on technical questions
may be predicted to some extent by the history of their performance on similar questions previously.” p. 109); and
Mellers B, Tetlock P, Arkes HR, Forecasting tournaments, epistemic humility and attitude depolarization, Cognition
118:19-26 (2019) ("Without measurement of forecasting accuracy, learning can’t take place." p. 3; "We agree that
attitude polarization makes politics dysfunctional, creating gridlock, but it does not follow that each side in a
polarized debate is equally wrong.").

32 For the purpose of my comment, a “Red State” is a State with a Cook Partisan Voting Index (“PVI”) of “R+1" or
higher, and a “Blue State” is a State with a PVI of “D+1” or higher. See,
https://en.wikipedia.org/wiki/Cook Partisan Voting Index . Accordingly, among the States whose performance is
addressed in the literature that I am asking EPA to consider: Oklahoma, West Virginia, Arkansas, Kentucky,
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Alabama, South Dakota, Tennessee, Kansas, Louisiana, Alaska, Indiana, Mississippi, Missouri, South Carolina,
Texas, and Iowa are each considered to be a Red State; and Hawaii, Vermont, Massachusetts, California, New York,
Washington, New Jersey, Connecticut, Oregon, Minnesota, Colorado, and Michigan are each a Blue State.

33 Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4109895/ .

34 Available at https://www.demographic-research.org/volumes/vol39/33/39-33.pdf .

35 Available at https://jamanetwork.com/journals/jama/fullarticle/2678018 .

36 Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6771562/pdf/PADR-45-549.pdf

37 Note that a rise in a State’s relative rank order for CVD DALY s is an undesirable change.

38 Available at https://www.ahajournals.org/doi/pdf/10.1161/JAHA.112.005371 .

39 Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5807217/pdf/nihms926530.pdf .

40 Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4537395/pdf/nihms713807.pdf .

41 Available at https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2685627

42 Available at https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2736933
43 Available at https://www.frontiersin.org/articles/10.3389/fpubh.2019.00252/full

44 Available at https://www.medrxiv.org/content/medrxiv/early/2019/10/18/19009191 .full.pdf

45 Available at https://pediatrics.aappublications.org/content/pediatrics/144/2/e20183283.full.pdf

46 Actions that were correctly predicted by governmental officials in Blue States, as the above literature shows.

47 Available at https://www.sciencedirect.com/science/article/pii/S2352827319300916

48 See, 84 FR, at 64622

49 See, generally: EPA’s Benefit and Cost Analysis for Proposed Revisions to the Effluent Limitations Guidelines
and Standards for the Steam Electric Power Generating Point Source Category, Document No. EPA-821-R-19-011;
EPA’s Supplemental Environmental Assessment for Proposed Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category, Document No. EPA-821-R-19-010; the
literature cited therein; and Burney JA, The downstream air pollution impacts of the transition from coal to natural
gas in the United States, Nature Sustainability 6:1-9 (2020) (finding that, between 2005 and 2016, “the
shutdown of coal-fired units saved an estimated 26,610 (5%—95% confidence intervals (CI), 2,725-49,680) lives and
570 million (249—878 million) bushels of corn, soybeans and wheat in their immediate vicinities; these estimates
increase when pollution transport-related spillovers are included.”).

Commenter Name: Patti Hershey

Commenter Affiliation: Lower Colorado River Authority (LCRA)
Document Control Number: EPA-HQ-OW-2009-0819-8317-A1
Comment Excerpt Number: 1

Comment Excerpt:

I. The Proposed Rule is Consistent with EPA Clean Water Act Authority and
Appropriately Excludes Regulation of Wastewaters That Do Not Directly or Indirectly
Discharge to Waters of the U.S.

The Clean Water Act (CWA) provides EPA with the authority to regulate facilities that are
discharging effluent into Waters of the U.S. (WOTUS). As such, the Proposed Rule would apply
to FGD wastewater and BA transport water only when the FGD and/or BA transport water

is discharged either "directly" to surface water or "indirectly" to a POTW. LCRA agrees that
EPA's ELG authority is limited to wastewater that discharges directly to surface water or
indirectly to POTWs.

EPA recognized in its 2015 final ELG rule that ELGs do not apply to wastewaters that are reused
in plant processes rather than discharged to a WOTUS or to a POTW:
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The final rule does not establish an anti-circumvention provision that would have required
internal monitoring to demonstrate compliance with certain numeric limitations and standards.
Some public commenters argued that the proposed provision was unduly restrictive, and they
stated that EPA already has authority to accomplish the goal of this particular provision, which is
to ensure that wastestreams are being treated rather than simply diluted. EPA agrees with these
commenters and thus decided that existing rules, along with the guidance in Section XVI.A.4 of
this preamble and TDD Section 14, provide appropriate flexibility to steam electric power plants
to combine wastestreams with similar pollutants and treatability, while adequately addressing
EPA's concern that plants meet the effluent limitations and standards in this rule through
treatment and control strategies, rather than through dilution. Furthermore, some commenters
raised concerns that the proposed provision would be a disincentive for plants to internally re-use
the treated wastewater within the plant, particularly when the reuse eliminates the discharge of
the wastewater. For example, they stated that some steam electric power plants might opt to use a
wet scrubber's FGD wastewater as reagent make-up for a new dry scrubber in an integrated
design which would essentially evaporate the wet FGD wastewater. EPA notes that plants that
internally reuse wastestreams for which EPA is establishing numeric limitations and standards
(e.g., FGD wastewater) in a way that completely prevents discharge of that wastestream would
not be subject to the numeric limitations and standards because they do not discharge the
wastewater. EPA is aware of at least one plant that elected to take such an approach as an
alternative to meeting NPDES permit limitations by installing wastewater treatment technology.
See DCN SE06338. In general, EPA supports such approaches because they result in further
progress towards achieving the pollutant discharge elimination goal of the CWA. Moreover, such
approaches are favored because they reduce overall water intake needs.

80 Fed.Reg. 67838, 67862 (Nov. 3, 2015).

LCRA concurs with EPA's 2015 decision to not require monitoring at internal points, and to
exempt from the ELGs wastestreams that will not be discharged either directly to WOTUS or
indirectly to POTWs. LCRA agrees that power plants should be encouraged to recycle and/or
reuse ELG wastestreams, including FGD wastewater and BA transport water in plant processes,
and not discharge them. LCRA supports the Proposed Rule on this issue as the Proposed Rule is
consistent with and does not change EPA's 2015 determination.

Commenter Name: Angie Rosser

Commenter Affiliation: West Virginia Rivers Coalition (WV Rivers), et al.
Document Control Number: EPA-HQ-OW-2009-0819-8321-A1
Comment Excerpt Number: 3

Comment Excerpt:

Additionally, WV Rivers is opposed to the lack of opportunity for the public to participate in this
rule changing process. One online “public hearing” is not adequate to satisfy the requirement of
public participation. Many rural residents in WV do not have access to internet in their homes
and the nearest library may be an hour away, and therefor were excluded from the public
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process. We request public hearings to occur within the communities impacted by EPA’s
proposal.

Furthermore, the public comment period is inadequate. The comment period fell over a holiday
when many people take several weeks off to travel and spend time with family. WV Rivers
requests a 30-day extension to the comment period to account for the comment period falling
during the busiest holiday season of the year.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springfield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: §

Comment Excerpt:
In the proposed rule, USEPA explains the authority it has as follows:

"The CWA also authorizes the EPA to promulgate nationally applicable pretreatment standards
that control pollutant discharges from sources that discharge wastewater indirectly to waters of
the U.S., through sewers flowing to POTWs, as outlined in section 307(b) and (c¢) of the CWA,
33 U.S.C. 1317(b) and (c). The EPA establishes national pretreatment standards for those
pollutants in wastewater from indirect dischargers that pass through, interfere with, or are
otherwise incompatible with POTW operations." 84 Fed. Reg. 64,623.

In these first two sentences USEPA is quoting or paraphrasing its role directly from the CWA;
however, USEPA then goes on to say in the next sentence: "Pretreatment standards are

designed to ensure that wastewaters from direct and indirect industrial dischargers are subject to
similar levels of treatment. See CWA 301(b), 33 U.S.C. 131 I(b)." Id. This statement is not found
in the provision cited and it's not at all clear to CWLP how USEPA draws that conclusion from
the language in the provision cited.

As USEPA also explains in its description of the legal authority for pretreatment requirements:
"In addition, POTWs are required to implement local treatment limitations applicable to their
industrial indirect dischargers to satisfy any local requirements. See 40 C.F .R. 403.5" 84 Fed.
Reg. 64,623. A review of the standard cited in 40 C.F.R. §403.5 will reveal this provision lays
out the same standard articulated as the CWA, to prevent pass-through and interference at an
individual POTW. CWLP can find no reference in the CWA or accompanying regulations that
the goal of the PSES is to provide "similar levels of treatment" by PSES as BAT. "Pass through
and interference" are quite different standards than the goal of elimination of discharges
applicable to direct dischargers under the CWA. However, USEPA goes on to reiterate its
conclusion that "[ ¢ Jategorical pretreatment standards are technology-based and are analogous to
BPT and BAT effluent limitations guidelines, and thus the Agency typically considers the same
factors in promulgating PSES as it considers in promulgating BPT and BAT." 84 Fed. Reg.
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64,624. Again, USEPA provides no citation for this link and or regulatory basis for the lack of
independent consideration of technologies for pretreatment technologies.

Notably, USEPA has a regulatory definition for the terms "pass through" and "interference"? as
used in the CW A and these regulatory definitions are not cited in the proposed rule and its
explanation of legal authority to establish the PSES. See 40 C.F.R. §§403.3 (k) and (p). USEPA's
definition of pass-through in 40 C.F.R. §403.3(p) states that "[t]he term Pass Through means a
Discharge which exits the POTW into waters of the United States in quantities or concentrations
which alone, or in conjunction with a discharge or discharges from other sources, is a cause of a
violation of any requirement of the POTW's NPDES permit (including an increase in the
magnitude or duration of the violation)."

Instead of referencing these definitions in explaining its interpretation of the PSES requirements
of the CWA and in order to bolster the tenuous link it presents, USEPA turns to legislative
history for support and states "Legislative history indicates that Congress intended for the
combination of pretreatment and treatment by the POTW to achieve the level of treatment that
would be required if the industrial source were discharging to a water of the U.S. (citation
omitted)." While USEPA does not quote the precise reference from the legislative history,

the need to rely on it reveals the questionable foundation for its position. CWLP believes that
interpretation taken by USEPA in this proposal, even if long held, is inconsistent with the plain
language of the statute and contrary to USEPA's own regulatory definitions. But even taking this
justification as fact, CWLP believes that the intent of Congress in 1977 is clearly met by the
factors at play at its facility and it's POTW. These factors include that CWLP is unable to
precisely detennine the removal efficiency of the receiving POTW because the levels of
pollutants (in this case selenium) leaving the POTW are very often too low to detect and the
ELG limits for all parameters of the FGD ELG would be met by the POTW s discharge to the
Sangamon River if they were applicable.’

240 C.F.R. 403.3(k) "The term Interference means a Discharge which, alone or in conjunction with a discharge or
discharges from other sources, both: (1) Inhibits or disrupts the POTW, its treatment processes or operations, or its
sludge processes, use or disposal; and (2) Therefore is a cause of a violation of any requirement of the POTW's NP
DES permit (including an increase in the magnitude or duration of a violation) or of the prevention of sewage sludge
use or disposal in compliance with the following statutory provisions and regulations or permits issued thereunder (
or more stringent State or local regulations): Section 405 of the Clean Water Act, the Solid Waste Disposal Act
(SWDA) (including title II, more commonly referred to as the Resource Conservation and Recovery Act (RCRA),
and including State regulations contained in any State sludge management plan prepared pursuant to subtitle D of
the SWDA), the Clean Air Act, the Toxic Substances Control Act, and the Marine Protection, Research and
Sanctuaries Act."

3 Section 301(n) of the CWA also gives USEPA the authority to vary the timelines in 301(b) or the requirements in
307(b) if a facility can demonstrate fundamentally different factors. CWLP believes that the factors applicable to its
facility are fundamentally different than other facilities and fundamentally different to the factors considered by
USEPA in this rulemaking.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springtield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 21
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Comment Excerpt:
Pass Through and Interference

In USEPA's "Supplemental Technical Development Document for Proposed Revisions to the
Effluent Limitations Guidelines and Standards for the Stearn Electric Power Generating Point
Source Category," EPA-821-R-19-009 (November 2019) the drafters stated:

"As part of establishing pretreatment standards for existing sources (PSES) for a pollutant, the
EPA examines whether the pollutant 'passes through' a POTW to waters of the U.S. or interferes
with the POTW operation or sludge disposal practices. In determining whether a pollutant passes
through POTW s for these purposes, the EPA compared the percentage of a pollutant removed
by well-operated POTW s performing secondary treatment to the percentage removed by the
BAT technology basis. A pollutant is determined to pass through POTWs when the median
percentage removed by well-operated POTWs is less than the median percentage removed by the
BAT technology basis. Pretreatment standards are established for those pollutants regulated
under BAT that pass through POTWs." p. 8-7.

CWLP has already discussed its disagreement with this interpretation of the statutory obligation
placed on the Agency by the plain language of the CWA and regulation. This elaboration in the
Technical Support Document further illustrates this disagreement. It seems an arbitrary and
capricious interpretation of the term "pass through" in the CWA to conclude as USEPA

does here that any percent removal at a POTW performing secondary treatment of any amount
no matter how tiny less than the percentage removal assumed for the 'Best Available Technology
Economically Achievable' is passing through a POTW. This interpretation seems to be at odds
with the common sense meaning of the terminology pass through and interference and when
applied in this context CWLP finds this interpretation arbitrary and unreasonable.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 134

Comment Excerpt:

XXYV. Legacy Wastewater and Combustion Residual Leachate are Properly Excluded from
This Rulemaking. Until EPA Completes a Rulemaking to Address Those Waste Streams,
the 1982 ELGs Apply.

A. New ELGs Properly Apply Only to Wastewater Generated After their Applicability
Date.
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As it did in the 2015 rule, EPA proposes to apply the ELGs for BATW and FGD wastewater to
wastewater generated after the date on which the new ELGs become applicable. UWAG supports
this approach, which is entirely consistent with the CWA’s language, structure, and policy.

The statute explicitly requires EPA to consider a number of specific factors when selecting BAT
technologies for a given industrial category or class of point sources, including the age of
equipment and facilities involved, the process employed, the engineering aspects of the
application of various types of control techniques, process changes, and the cost of achieving
such effluent reduction. CWA § 304(b)(2)(B), 33 U.S.C. § 1314(b)(2)(B). It also expressly
authorizes EPA to consider “such other factors as the Administrator deems appropriate.” Id.

Each of these factors counsels in favor of dealing separately with “legacy” wastewaters
generated before the applicability date of new ELGs. By definition, such wastewater has been
managed consistent with prior ELGs, which may authorize or even (in the case of low volume
wastes) encourage commingling for treatment. The treatment technologies on which EPA based
prior ELGs (such as surface impoundments, which are highly effective at removing suspended
solids but which typically require large areas and long retention times to achieve optimal results)
made it functionally impossible to discharge within a short amount of time after wastewater
generation. Thus, the “age of equipment and facilities involved,” the “process employed,” and
the “engineering aspects” of control measures all must be taken into consideration when deciding
whether some additional treatment is required.

Consideration of the ELGs under which the wastewater was held and treated also is an important
factor that the CWA authorizes EPA to consider, pursuant to its authority under “other factors
that the Administrator deems appropriate.” The CWA’s technology-based provisions were
designed to provide clear, consistent, nationally applicable effluent limitations for wastewater
discharges from a given category or class of industrial sources based on the technology EPA
determined was the “best available” for wastewater produced by those sources.?%*> Although the
limits apply to effluent discharges, the language and structure of the technology-based provisions
make it clear that EPA must consider the attributes of the industrial source of those discharges.
In this case, the source of the discharges comprises one or more treatment systems that were built
and managed in order to achieve the 1982 ELGs. In determining whether and how to further
regulate wastewater from those sources, assuming further regulation is lawful,?®¢ it will be
entirely appropriate—indeed, essential—to consider the extent of reduction already achieved, the
age of the equipment employed, process issues, engineering aspects, and, of course, cost.

265 See, e.g., Senate Report 92-414, to Accompany S. 2770, at 8 (Oct. 28, 1971), reprinted in Legislative History
of the Federal Water Pollution Control Act Amendments of 1972: P.L. 92-500: 86 Stat. 816: October 18, 1972
(1972) (“In order to carry out the objective of this legislation, a two-phase program for applying effluent limits is
created ... the second based on best available technology.... In Phase II ... communities and industries will be
required to apply, . . . the best available technology.”); Remarks of the Hon. John D. Dingell on Administration
Efforts to Amend S. 2770 in Conference, at E 4883 (May 9, 1972), reprinted in Legislative History of the Federal
Water Pollution Control Act Amendments of 1972: P.L. 92-500: 86 Stat. 816: October 18, 1972 (1972) (“My
colleague, HENRY S. REUSS, and I, joined by more than 40 other Members of the House, a few weeks ago sought
to have the House adopt the 20th century concept of the Senate bill (S. 2770)” to address pollution through the use
of best available technology); Submission of the Conference Report (S. Rept. 92-1236) on S. 2770 to the Senate -
Senate Consideration of, and Agreement to the Conference Report, at S. 16873-4 (Oct. 4, 1972), reprinted in
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Legislative History of the Federal Water Pollution Control Act Amendments of 1972: P.L. 92-500: 86 Stat. 816:
Oct. 18, 1972 (1972) (“In determining the ‘best available technology’ for a particular category or class of point
sources, the Administrator is directed to consider the cost of achieving effluent reduction. The Conferees intend that
the factors described in section 304(b) be considered only within classes or categories of point sources and that such
factors not be considered at the time of the application of an effluent limitation to an individual point source within
such a category or class.”); Hearings before the House Public Works Committee, on H.R. 11895 and H.R. 11896, at
290 (Dec. 7-10, 1971), reprinted in Legislative History of the Federal Water Pollution Control Act Amendments of
1972: P.L. 92-500: 86 Stat. 816: Oct. 18, 1972 (1972) (“S. 2770 eliminates over a period of time the concept of
water quality standards and instead depends completely on effluent limitations based on the best available
technology or better.

266 1t is far from clear that EPA possesses authority to retroactively apply new ELGs to wastewater generated and
managed pursuant to prior ELGs. Such an approach undermines the clarity and advance notice the CWA’s
technology-based provisions were intended to provide to dischargers. As EPA and various courts have recognized,
Congress understood that technology-based limits might, in some cases, force existing dischargers to cease
operating rather than bear the substantial costs of retrofitting the necessary technologies. See Conference Report and
Debates at 231 (Oct. 4, 1972), reprinted in Legislative History of the Federal Water Pollution Control Act
Amendments of 1972: P.L. 92-500: 86 Stat. 816: Oct. 18, 1972 (1972) (“If the owner or operator of a given point
source determines that he would rather go out of business than meet the 1977 requirements, the managers clearly
expect that any discharge issued in the interim would reflect the fact that all discharges not in compliance with such
‘best practicable control technology currently available’ would cease by June 30, 1977.”); H.R. 11896 Together with
Debate and Report at 450, reprinted in Legislative History of the Federal Water Pollution Control Act Amendments
of 1972: P.L. 92-500: 86 Stat. 816: Oct. 18, 1972 (1972) (““We all know that the economy is in terrible condition.
We know that there is a high rate of unemployment and that there are many depressed areas throughout the Nation.
It is precisely these areas which contain the most small businesses whose existence would be jeopardized by
inability to pay the cost of controlling their pollution, and it is to these industries that this section is directed. No one
in Congress wishes to legislate so irresponsibly that we drive out of business those who sincerely wish to abide by
the new pollution laws but who, because of a bad state of the economy, will be forced to close.”); Hearings before
the Subcommittee on Environmental Pollution of the Committee on Environment and Public Works, U.S. Senate,
Ninety-Fifth Congress, First Sess., at 505-506 (June 28-30 and July 1, 1977), reprinted in Covington & Burling.

Clean Water Act of 1977 (1977) (“We have contended that currently available control technologies are not
practicable, because there is no economically feasible process available for BOD reduction. By applying enough
resources, to be sure, there is at least the theoretical possibility of obtaining the result demanded by EPA. But the
cost increase resulting therefrom would surely reduce demand for our product and could possibly put the entire line
and thus the manufacturing plant out of business.””). But imposing more stringent ELGs on wastewater already
generated by the source affords no such choice. Wastewater retained in the treatment system designed to meet prior
ELGs cannot be held indefinitely in most cases. It must be discharged, even if the facility in question shuts down
and has no further revenue to fund expensive additional technology. In other words, facilities that chose to continue
operations after adoption of the 1982 ELGs made that choice knowing they would have to meet the 1982 ELGs for
any wastewater they generated and retained in the technologies they built to meet those ELGs, even after they
ceased operations. But they did not know, and could not have anticipated, that they would have new and more
stringent ELGs for that wastewater. EPA has not considered nor, to UWAG’s knowledge, has any court addressed
this issue.
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Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 135

Comment Excerpt:

B. EPA’s Decision to Exclude Legacy Wastewater and Combustion Residual Leachate from
this Rulemaking Is Appropriate Because the Agency Needs to Collect Important
Information Before It Can Proceed with Any Rulemaking on Those Waste Streams.

As EPA notes in the preamble to its Proposal, the Fifth Circuit in SWEPCo vacated and
remanded the BAT ELGs for legacy wastewater and leachate that EPA adopted in 2015. UWAG
supports EPA’s decision not to take action on legacy and leachate wastewater in this rulemaking.
84 Fed. Reg. at 64,625. Addressing legacy wastewater and leachate in this rulemaking is
impractical for several reasons.

With regard to legacy wastewater, as EPA has acknowledged, the Agency lacks sufficient
information to characterize legacy wastewater and leachate, which is a necessary first step in
deciding whether to pursue further regulation, whether candidate technologies are available, how
those will perform, and what they will cost.?%” This step is complicated by the fact that legacy
wastewaters often are commingled for treatment in ways that vary widely from facility to
facility. Commingling wastewater for treatment is both entirely lawful and generally more cost
effective. But the nature of the resulting effluent and the availability, performance, and cost of
additional technologies may be affected as a result.

The effluent characterization EPA performed to support the 2015 ELG rule focused on the
characteristics of individual waste streams, such as fly ash transport water, BATW, and FGD
wastewater. 2015 TDD at 10-22 — 10-23 (fly ash transport water and BATW average effluent
characterization), 10-10 — 10-11 (FGD wastewater average effluent characterization). EPA

did not collect a complete picture of the combined waste streams, nor did it evaluate all of the
relevant factors regarding the availability, performance, and cost of technologies for treating
those combined wastewaters, much less the economic impact of imposing additional ELGs on
legacy wastewater in light of the other costs imposed by the ELG rule.?*® Thus, if EPA pursues
further rulemaking, it must first collect and evaluate the necessary data, and that will take time.

Time is also needed to develop the necessary information for legacy wastewaters that are
managed separately and not commingled. Although wastewater characterization may not be
needed, EPA has not collected and considered all of the relevant information that the statute
requires the Agency to consider before making a technology selection and setting limits.

In SWEPCo, the Court took EPA to task for concluding that effluent limits based on surface
impoundments reflected BAT because the Agency lacked sufficient information to characterize
legacy wastewaters that are commingled. The Court did not suggest that EPA had adequate data
to characterize commingled legacy wastewater or to support a statutorily valid determination that
a specific technology qualifies as BAT for legacy wastewater regardless of whether or not it is
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commingled. Rather, it found that EPA’s decision to move forward with setting BAT based on
surface impoundments was arbitrary in light of other record evidence indicating that EPA viewed
surface impoundments as outdated and other technologies as both better performers and
theoretically available. SWEPCo, 920 F.3d at 1019-22. The Court stressed that its decision did
not direct EPA’s choice of technology. Id. at 1020.

EPA also needs substantial information to support any BAT determination for leachate.
Although EPA collected some leachate characterization data and identified potential
technologies during the 2015 rulemaking, it has not prepared any fine-tuned assessment of cost
or economic impact. This is particularly important for leachate because, for the first time, EPA’s
2015 rule applied technology-based ELGs developed for steam electric plants to leachate from
combustion residual landfills that are not located at permitted steam electric plants. 40 C.F.R. §
423.11(r). Such non-adjoining landfills may lack both the land and the infrastructure needed to
support additional technologies.

267 See 78 Fed. Reg. at 34,461 (“EPA does not have the data to demonstrate that the technologies identified above
represent BAT for legacy FGD wastewater. As such, EPA is not proposing BAT requirements associated with
discharges of legacy FGD wastewater generated prior to the date established by the permitting authority....”); 80
Fed. Reg. at 67,855 n.29 (“Although EPA identified fewer than ten plants that use chemical precipitation to treat
wastewater that contains, among other things, ash transport water, EPA does not have any data to characterize the
effluent from these systems.”).

268 1d. at 34,444 (stating that EPA’s field sampling program was conducted at “17 different steam electric plants in
the United States and Italy to collect wastewater characterization data ... associated with FGD wastewater, fly ash
and bottom ash wastewater, and wastewater from gasification and carbon capture processes” but not mentioning

combined wastewaters; see generally EPA, Technical Development Document for the Proposed Effluent
Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source
Category, EPA-821-R-13-002, EPA-HQ-OW-2009-0819-2257 (Apr. 2013) at 4-19 — 4-39 (illustrating the
specific, individual wastewaters EPA evaluated that do not include combined wastewaters); id. at 4-42 (illustrating

that EPA did not evaluate low volume waste sources, which plants typically combine with other plant wastewaters,
for new or additional ELGs).

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 136

Comment Excerpt:

C. EPA Should Not Delay the BATW and FGD Wastewater ELGs While it Collects
Necessary Information for Legacy and Leachate Wastewater, but EPA’s Analysis of the
Economic Impact of Any Further ELGs for Legacy and Leachate Wastewaters Must
Account for the Cumulative Impacts of All ELG Requirements.

It is important to settle the regulation of BATW and FGD wastewater now, rather than to delay
those decisions while EPA evaluates legacy wastewater and leachate issues. Companies need the
certainty of EPA’s final decision on BATW and FGD wastewater. For BATW and FGD

1-44



Response to Public Comments for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

Part 1: Comment Excerpts by Comment Code

wastewater, facilities need to harmonize, to the extent possible, ELG retrofits with ongoing
changes necessitated by the CCR rule. Delay on evaluating ELGs for legacy wastewater and
leachate will make that impossible.

That said, in developing any further technology requirements for coal-fired steam electric plants,
it is essential that EPA consider the cumulative economic impacts of adding those requirements
to the ELGs imposed for the same facilities. The fragmented timing of EPA’s rulemaking, driven
by the Agency’s appropriate decision to reconsider the 2015 ELGs for two waste streams and the
Fifth Circuit’s decision vacating the 2015 ELGs for legacy wastewater and leachate, makes this
difficult but not less essential. That is how EPA has properly approached the issue in every other
ELG rulemaking, including the 2015 ELG rulemaking for steam electric plants, and that is how it
should continue to address the issue.

Nothing in the SWEPCo decision precludes this approach or authorizes a piecemeal assessment
of costs and economic impact. There, the Court held that the CWA’s technology based
provisions do not allow EPA to decide whether or not to regulate a given waste stream based on
the amount of reduction achieved by technologies applied to other waste streams or the relative
environmental benefits of one source of reduction versus another. 920 F.3d at 1026-27. Nothing
in the Court’s decision suggests that EPA must, or even may, consider costs and economic
impacts piecemeal, on a waste stream-by-waste stream basis. That issue never arose during in the
SWEPCo case because EPA never analyzed, much less offered any conclusion about, whether
the cost of imposing additional technology requirements was economically achievable.
Considering costs and economic impacts piecemeal would be counterfactual, arbitrary, and
inconsistent with EPA’s longstanding practice.

Commenter Name: Josh Shapiro, Brian E. Frosh, Kwame Raoul, Dana Nessel, and Thomas J.
Donovan, Jr.

Commenter Affiliation: Attorneys General of Maryland, Pennsylvania, Illinois, Michigan, and
Vermont

Document Control Number: EPA-HQ-OW-2009-0819-8323-A1

Comment Excerpt Number: 2

Comment Excerpt:

Although federal law generally allows states to regulate the activities at issue more stringently
than federal law, EPA’s proposed rollbacks and deadline extensions will harm our interests

in multiple respects. Groundwater and surface waters within our respective borders are
interconnected

to upstream out-of-state waters, and thus vulnerable to pollution discharged outside our
boundaries. Leaking and overflowing coal ash impoundments have contaminated groundwater
and surface waters alike. Effluent limitation guidelines, for their part, are meant to protect the
quality of surface waters, including those that flow downstream into our states. Our states thus
rely on federal regulation to ensure a stable nationwide regulatory floor protecting against
pollution
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crossing our borders. Further, state law may pose impediments to regulating more stringently
than EPA, so that the agency’s actions, in practical terms, serve not just as a regulatory floor but
also as a regulatory ceiling.

Commenter Name: Josh Shapiro, Brian E. Frosh, Kwame Raoul, Dana Nessel, and Thomas J.
Donovan, Jr.

Commenter Affiliation: Attorneys General of Maryland, Pennsylvania, Illinois, Michigan, and
Vermont

Document Control Number: EPA-HQ-OW-2009-0819-8323-A1

Comment Excerpt Number: 5

Comment Excerpt:

II1. THE ELG PROPOSAL SUFFERS FROM MULTIPLE FLAWS.

Vigorous implementation of the Clean Water Act’s National Pollutant Discharge Elimination
System (NPDES) permitting program ensures that discharges to navigable waters comply with
permits that take into account the capabilities of treatment technologies, impacts on water
quality, and the Act’s overall goal of protecting the nation’s waters. More specifically, federal
effluent limitation guidelines provide a stable regulatory floor that guides nationwide permitting
and enforcement and protects our surface waters.

This regulatory floor is important to our states. The minimum nationwide standards required

by the Clean Water Act protect our waters against upstream, out-of-state pollution that we
cannot regulate directly. Although pollutants discharged in one state can travel downstream to
the waters of another, states typically cannot apply their own water pollution laws to polluters
outside their boundaries. See generally International Paper Co. v. Ouelette, 479 U.S. 481, 491-97
(1987). Robust effluent limitation guidelines protect our states by ensuring that upstream, out-of-
state point source discharges are subject at least to minimum standards applicable nationwide. A
strong federal regulatory floor empowers us to protect our surface waters without fear that other
states will undermine these efforts. And although federal law may permit states to regulate more
stringently than EPA, there may be state-law or other impediments to doing so, causing EPA’s
actions to serve not just as a regulatory floor but also as a regulatory ceiling.

Against that backdrop, we are broadly concerned that EPA is unduly weakening, or delaying
implementation of, effluent limitation guidelines applicable to the steam electric generating
sector. Here, we write to emphasize two particular aspects of the ELG Proposal that constitute
unjustifiable subsidies to dirty and uneconomical coal-fired power plants, by means of carve-outs
from generally applicable effluent limitation guidelines. Neither of these carve-outs rests on any
distinction in the harms caused by the pollutants at issue, and both should be withdrawn.
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Commenter Name: Bethany Davis Noll

Commenter Affiliation: Institute for Policy Integrity, New York University School of Law
Document Control Number: EPA-HQ-OW-2009-0819-8329-A1

Comment Excerpt Number: 1

Comment Excerpt:

1. EPA’s lopsided fixation on cost as justification to set laxer effluent limitations guidelines
contravenes the Clean Water Act and is irrational, even by EPA’s own logic.

Commenter Name: Bethany Davis Noll

Commenter Affiliation: Institute for Policy Integrity, New York University School of Law
Document Control Number: EPA-HQ-OW-2009-0819-8329-A1

Comment Excerpt Number: 5

Comment Excerpt:

I1. EPA’s Lopsided Fixation on Cost as Justification to Set Laxer Effluent Limitations
Guidelines Contravenes the Clean Water Act and Is Irrational, Even by EPA’s Own
Logic.

As discussed above, for a technology to qualify as the BAT under the Clean Water Act, the
technology must be the “best available technology economically achievable . . . which will result
in reasonable further progress toward the national goal of eliminating the discharge of all
pollutants.”** Thus, EPA must determine that each BAT not only makes “reasonable further
progress” toward eliminating the discharge of all pollutants, but that the technology is “best” at
doing so. In addition to examining each BAT’s effects on water pollution, the agency must
consider a host of other statutory factors, including cost and non-water quality environmental
effects. 4

Examining each proposed BAT individually, as opposed to examining a bundle of proposed
BATs together, is critical to honoring the Clean Water Act. The text of the Clean Water Act
makes clear that the agency is to analyze the BAT factors in “the assessment of best available
technology,”*® so failure to examine these factors for each BAT violates the statute. Analyzing
the effects of a bundle of BAT limitations may offer insights into an overall regulatory approach,
but such a method only informs the assessment of an overall regulation, not the “assessment of
best available technology.” Thus, the statute’s text requires that EPA consider the BAT factors
with respect to each, individual BAT.

Not only is analyzing each BAT individually statutorily required; doing so is functionally
necessary. Unless the agency considers the statutory factors for each BAT individually, the
agency cannot be sure each BAT is valid. A simple example illustrates this point. Imagine that
EPA proposed three different BATs, each for a different subcategory of power plants. Imagine
further that two of the subcategory BATs make “reasonable further progress” toward reducing
water pollution, but the third BAT significantly worsens water pollution. If EPA analyzes each

1-47



Response to Public Comments for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

Part 1: Comment Excerpts by Comment Code

BAT individually, EPA will determine that the third BAT fails to make progress toward
eliminating water pollution, and therefore does not qualify as BAT. But if the agency merely
assesses the water pollution impact of all three BATs together without breaking out the effects of
each, the agency may miss the shortcomings of the third BAT. If the other two BATs yield
positive enough effects, they will mask the third BAT’s negative effects. With this after-the-fact
bundled analysis, the agency would fail to consider all of the countervailing factors in
determining each BAT and fail to communicate each BAT’s effects to the public. Accordingly,
such an approach could lead to setting invalid BATs.

Because the Proposed Rule replaces the 2015 Rule, EPA must examine how each BAT affects
the statutorily mandated factors relative to the 2015 regulation.*’ Thus, for any BAT the agency
changes, EPA must consider not only cost relative to the 2015 Rule, but also whether the
proposed BAT is the “best” for making “reasonable” progress toward total elimination of
pollution, after accounting for any negative water and non-water quality effects relative to the
2015 Rule. Throughout the Proposed Rule, however, EPA focuses almost exclusively on cost to
regulated industry while neglecting other statutory BAT factors. EPA discusses cost effects at the
individual BAT level, but does not consider factors like effects on health or the environment at
the same level. Rather, the agency only considers such effects when evaluating entire regulatory
options, each of which bundles together multiple BATs. Thus, EPA provides no evidence that
the agency analyzed the necessary factors for each individual BAT, nor does the agency provide
the public with the necessary information to understand the effects of each BAT. As a result, the
public cannot ascertain whether each proposed BAT is indeed “best” at making “reasonable
further progress” toward eliminating the discharge of all pollutants.

Furthermore, EPA contradicts its own cost justifications. The agency repeatedly casts its cost
concerns in terms of coal plant retirements, but elsewhere, EPA acknowledges that regulation
has little effect on these retirements. These flaws are detailed here.

4433 U.S.C. § 1311(b)(2)(A).

45 1d. § 1314(b)(2)(B).

46 1d.

47 Agencies must give a “reasoned explanation” for why they are changing policy. F.C.C. v. Fox Television
Stations,

Inc., 556 U.S. 502, 515 (2009); Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016). Furthermore,
preexisting policy must be built into the baseline of economic analyses. See OFFICE OF MGMT. & BUDGET,
CIRCULAR A-4 at 15 (2003) (saying the baseline for economic analyses of regulations must be the agency’s “best
assessment of the way the world would look absent the proposed action”); EPA, GUIDELINES FOR PREPARING
ECONOMIC ANALYSES at 5-1 (explaining that a baseline is “the best assessment of the world absent the
proposed

regulation or policy action™).

Commenter Name: Bethany Davis Noll

Commenter Affiliation: Institute for Policy Integrity, New York University School of Law
Document Control Number: EPA-HQ-OW-2009-0819-8329-A1

Comment Excerpt Number: 11

Comment Excerpt:
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For all of its subcategory BAT limitations, EPA violates the Clean Water Act. The agency also
engages in an impermissibly lopsided analysis that emphasizes the Proposed Rule’s effects on
compliance costs while neglecting forgone benefits.

Commenter Name: Bethany Davis Noll

Commenter Affiliation: Institute for Policy Integrity, New York University School of Law
Document Control Number: EPA-HQ-OW-2009-0819-8329-A1

Comment Excerpt Number: 13

Comment Excerpt:

4. EPA’s Cost-Benefit Analysis of Regulatory Options Does Not

Cure Its Failure to Consider Factors for Each BAT

Although EPA considers the health and environmental effects of four different regulatory
alternatives,’* this consideration does not cure the agency’s failure to consider the statutorily
mandatory factors associated with setting the BAT. As discussed above, the Clean Water Act
requires EPA to consider a list of factors when setting each BAT. Rather than consider those
required factors, in the Proposed Rule, EPA neglects health and environmental effects when
setting individual BAT limitations and then combines these different BAT limitations together in
four different regulatory alternatives. Only then does EPA examine the health or environmental
effects of each option. This approach is insufficient, because the effects of some BAT limitations
may mask the effects of others.

In choosing each BAT, EPA should evaluate not only a technology’s effects on compliance costs
relative to the 2015 Rule, but also the technology’s health and environmental protections relative
to the 2015 Rule. Without doing so, EPA has no way of knowing whether a particular technology
is in fact the “best” for making “reasonable” progress toward eliminating pollutants, as the Clean
Water Act requires. Under EPA’s current approach, it is impossible to know which BAT changes
are driving the results—positive or negative—for each regulatory alternative. EPA gives no
indication that the agency analyzed each BAT individually, nor does the agency provide the
public with the means to do so.

This approach not only defies EPA’s statutory obligation, but also could lead to harmful policy
outcomes. Bundling several BAT limitations together and examining them only after the fact
could disguise low-performing BAT standards. One technology might fail to make any progress
toward eliminating pollution, or worse still, could exacerbate pollution, and thus should not
qualify as BAT. If EPA considered the environmental effects of each BAT individually, EPA
could weed out low-performing BAT limitations and ensure that each BAT is indeed “best.” But
such harmful effects might not stand out if masked by other more effective BAT standards
combined in the same regulatory option. In fact, as discussed further in Part IV, it seems likely
that all of the health and environmental effects of the various BAT/PSES changes to the
Proposed Rule are being masked by effects caused by the voluntary incentives program. Because
EPA could so easily evaluate BAT/PSES individually, and such an analysis is necessary to
evaluate each BAT limitation accurately, the agency’s failure to do so is arbitrary and capricious.
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For all of the above reasons, EPA’s lopsided fixation on cost in setting BAT/PSES limitations
guidelines violates the Clean Water Act as well as the reasoned decision making required by the
Administrative Procedure Act.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 3

Comment Excerpt:

A. The Best Available Technology Is the Most Stringent Pollution Control That Is
Available and Economically Achievable.

BAT represents the best available technology that is economically achievable: !> a stringent
treatment standard that has been held to represent “a commitment of the maximum resources
economically possible to the ultimate goal of eliminating all polluting discharges,”!® including
“requir[ing] the elimination of discharges of all pollutants” if “such elimination is
technologically and economically achievable.”!” A technology is “available” if it is in use in the
industry, even if only by the best-performing plant in the industry, or if it can be demonstrated to
be available through pilot studies or its use in other industries.!® A technology is economically
achievable if the costs can be reasonably borne by the industry as a whole.!® And as discussed

below, EPA is precluded from basing its determination of BAT on a cost-benefit analysis.

1. A treatment technology is “available” even if only in use at a single plant in the industry
or can be demonstrated through pilot studies or use in another industry.

Congress intended BAT to be “technology-forcing,” i.e., to drive the development and adoption
of increasingly more effective pollution controls in order to “result in reasonable further progress
toward the national goal of eliminating the discharge of all pollutants.”?’ Courts have thus
recognized that Congress intended for EPA to look to the best-performing facilities in the
relevant class to determine technological availability.?! A technology need not even be

in commercial use to be available, so long as the technology has been studied and demonstrated,
such as through the use of pilot studies.?> EPA may also conclude that a technology is available
if it is in use in another industry, so long as it shows that that technology is transferable to the
industry class for which it is establishing BAT.? This contrasts with the less-stringent BPT
guidelines, which are based on the average of the best-performing plants.?* In considering
available technologies, EPA must consider technologies that lead to zero liquid discharges, in
light of the statutory goal of eliminating water pollution.?> Congress intended BAT to “push][]
industries toward the goal of zero discharge as quickly as possible.”?

1533 U.S.C. § 1311(b)(2)(B).
16 EPA v. Nat'l Crushed Stone Ass’n, 449 U.S. 64, 74 (1980).
1733 U.S.C. § 1311(b)(2)(A).
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18 See Chem. Mfts. Ass’n v. EPA, 870 F.2d 177, 226 (5th Cir. 1989); Am. Petroleum Inst. v. EPA, 858 F.2d 261,
265 (5th Cir. 1988); Kennecott v. EPA, 780 F.2d 445, 448 (4th Cir. 1985).

19 Waterkeeper All., Inc. v. EPA, 399 F.3d 486, 516 (2d Cir. 2005); Rybachek v. EPA, 904 F.2d 1276, 1290-91 (9th
Cir. 1990).

2033 U.S.C. § 1311(b)(2)(A); see also Nat. Res. Def. Council v. EPA, 808 F.3d 556, 563-64 (2d Cir. 2015)
(“Congress designed this standard to be technology-forcing, meaning it should force agencies and permit applicants
to adopt technologies that achieve the greatest reductions in pollution.”); Nat. Res. Def. Council v. EPA, 822 F.2d
104, 123 (D.C. Cir. 1987) (stating that “the most salient characteristic of this [CWA] statutory scheme, articulated
time and again by its architects and embedded in the statutory language, is that it is technology-forcing™).

2l Chem. Mfrs. Ass'n v. EPA, 870 F.2d 177, 226 (5th Cir. 1989) (“Congress intended these [BAT] limitations to be
based on the performance of the single best-performing plant in an industrial field.”); see also Nat. Res. Def.
Council v. EPA, 863 F.2d 1420, 1426 (9th Cir. 1988); Kennecott, 780 F.2d at 448 (“In setting BAT, EPA uses not
the average plant, but the optimally operating plant, the pilot plant which acts as a beacon to show what is
possible.”); cf. Riverkeeper, Inc. v. EPA, 475 F.3d 83, 107-08 (2d Cir. 2007) (“The statutory directive requiring
facilities to adopt the best technology cannot be construed to permit a facility to take measures that produce second-
best results . . . especially given the technology-forcing imperative behind the Act. . . .”) (citations omitted), rev’d on
other grounds sub nom. Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208 (2009).

22 See Am. Petroleum Inst., 858 F.2d at 265 (stating that under BAT, “a process is deemed ‘available’ even if it is
not in use at all”); FMC Corp. v. Train, 539 F.2d 973, 983-84 (4th Cir. 1976) (finding EPA justified in setting BAT
for chemical oxygen demand based on performance data from a single pilot plant).

23 Kennecott, 780 F.2d at 453 (“[p]rogress would be slowed if EPA were invariably limited to treatment schemes
already in force at the plants which are the subject of the rulemaking.”); see also Reynolds Metals Co. v. EPA, 760
F.2d 549, 562 (4th Cir. 1985).

24 Chem. Mfrs. Ass'n, 870 F.2d at 207-08.

ZNRDC, 822 F.2d at 123.

26 Kennecott, 780 F.2d at 448.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 4

Comment Excerpt:

2. A treatment technology is economically achievable if the cost of adopting the technology can
be reasonably borne by the industry, and EPA is precluded from basing its BAT determination
on a cost-benefit analysis.

A technology is economically achievable if the “costs can be reasonably borne by the
industry.”?” Congress determined that investments in pollution controls are warranted to the
greatest degree possible, and therefore the inquiry is not whether the costs of a given control are
“worth it” in EPA’s estimation. Instead, EPA’s determination of economic achievability must be
guided by the Supreme Court’s holding that BAT limits “represent[] a commitment of the
maximum resources economically possible to the ultimate goal of eliminating all polluting
discharges.””® EPA determines BAT for categories of sources, rather than on a plant-by-plant
basis,?’ and therefore considers costs to the industry as a whole.>* While EPA must take into
account the cost of achieving BAT,?! EPA must set BAT limits based on the use of the best
available technology.** In developing BAT guidelines, costs are to be given even less importance
than in developing the less stringent BPT guidelines. Congress underscored this by including
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a requirement to balance costs against benefits in promulgating BPT guidelines, but omitting any
cost-benefit analysis from the development of BAT guidelines.>*

“[I]n assessing BAT, total cost is no longer to be considered in comparison to effluent reduction
benefits.”** As the D.C. Circuit has explained, Congress affirmatively rejected amendments
which would have required cost-benefit balancing for BAT.?® “Congress uses specific language
when intending that an agency engage in cost-benefit analysis,” and it did not allow cost-benefit
analysis here.

For decades, courts have rebuffed industry attempts to introduce cost-benefit analysis as a basis
for EPA decision-making in the BAT process.” Thus, at least seven circuit courts of appeal have
affirmed, in accord with the Supreme Court’s decisive pronouncement in Nat’l Crushed Stone,
that EPA cannot base BAT guidelines on cost-benefit analysis. Subsequently, in Entergy Corp. v.
Riverkeeper, Inc., 556 U.S. 208 (2009), the Supreme Court affirmed that only certain Clean
Water Act standards “authorize cost-benefit analysis,” and that the BAT standard does not fall
within this group.®® This analysis is consistent with the long line of cases over the past forty
years that have held cost-benefit analysis is not permitted in BAT standard-setting, including the
Supreme Court’s ruling in National Crushed Stone.>

Congress declined to premise BAT standards on cost-benefit analysis for sound policy reasons.
The sponsors of the 1972 Clean Water Act amendments recognized that the costs of pollution
controls are more easily quantified than the benefits; Congress understood that while the cost of
compliance are “readily quantifiable,” “[s]Jome economic benefits can be calculated with
reasonable accuracy,” but many more benefits are “difficult to calculate.”*® As the costs are more
easily quantified and monetized than the benefits, any cost-benefit analysis will be biased toward
emphasizing costs over benefits.

27 Waterkeeper All, Inc. v. EPA, 399 F.3d 486, 516 (2d Cir. 2005); Rybachek v. EPA, 904 F.2d 1276, 1290-91 (9th
Cir. 1990) (discussing this standard).

28 EPA v. Nat’l Crushed Stone Ass ’'n, 449 U.S. 64, 74 (1980).

Y F I DuPont de Nemours & Co. v. Train, 430 U.S. at 127.

30 See Am. Iron & Steel Institute v. EPA, 526 F.2d 1027, 1051 (3d Cir. 1975) (cost must be considered “on a
class or category basis, rather than [on] a plant-by-plant basis”).

3133 U.S.C. § 1314(b)(2)(B).

32 See Am. Iron & Steel Inst. v. EPA, 526 F.2d at 1051; Chem. Mfrs. Ass'nv. EPA, 870 F.2d 177, 204 (5th
Cir. 1989).

3 Compare 33 U.S.C. § 1314(b)(1)(B) with 33 U.S.C. § 1314(b)(2)(B).

#EPA v. Nat’l Crushed Stone, 449 U.S. 64, 71 (1980); see also Am. Iron & Steel, 526 F.2d at 1051-52
(“With respect to the [BAT] standards,” Congress intended “that there should be no cost-benefit analysis.”).

35 See Weyerhaeuser v. Costle, 590 F.2d 1011, 1046 (D.C. Cir. 1978).

3 Am. Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 511 (1981); see also id. at 511 n.30 (reaffirming
Nat’l Crushed Stone).

37 See, e.g., Am. Iron & Steel Inst. v. EPA, 526 F.2d at 1052 n.54 (“a cost-benefit analysis is not required at
all” for BAT); CPC Int’l, Inc. v. Train, 540 F.2d 1329, 1341-42 (8th Cir. 1976) (BAT guidelines are “governed
by a standard of reasonableness without the necessity of a thorough cost-benefit analysis”); Reynolds Metals Co.
v. EPA, 760 F.2d 549, 565 (4th Cir. 1985) (“no balancing is required” for BAT); Rybachek v. EPA, 904 F.2d
1276, 1290-91 (9th Cir. 1990) (EPA “need not compare [control] cost with the benefits of effluent reduction”); BP
Exploration & Oil, Inc. v. EPA, 66 F.3d 784, 799-800 (6th Cir. 1995) (rejecting industry demand for cost-
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benefit analysis because BAT “does not require cost-benefit analysis” and “EPA need only find ... that the cost of
the technology is reasonable™); Tex. OQil & Gas Ass 'n v. EPA, 161 F.3d 923, 928 (5th Cir. 1998) (underlining
that “BAT is the CWA’s most stringent standard” and must be set based not on cost-benefit analysis but on “the
performance of the single, best-performing plant in an industrial field”); Waterkeeper Alliance v. EPA, 399
F.3d 486, 516 (2d Cir. 2005) (BAT can be set to the level which can “reasonably be borne by a given industry”);
Am. Paper Inst. v. Train, 543 F.2d 328, 348 (D.C. Cir. 1976) (“Section 304(b)(2)(B) mandates no such [cost-benefit]
balancing for the 1983 limitations™); Ass 'n of Pac. Fisheries v. EPA, 615 F.2d 794, 805 (9th Cir. 1980) (“The
conspicuous absence of the comparative language contained in section 304(b)(1)(B) leads us to the conclusion that
Congress did not intend the Agency or this court to engage in marginal cost-benefit comparisons [for BAT].”).
38556 U.S. at 219-222.

39 See id. at 222.

408, Rep. 92-414 (1972), in 1972 U.S.C.C.A.N. 3668, 3713-14.
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Comment Excerpt:

ITII. THE PROPOSED RULE IS UNLAWFUL AND INCONSISTENT WITH THEFIFTH
CIRCUIT’S RECENT DECISION IN SOUTHWESTERN ELECTRICPOWER
COMPANY.

On April 12, 2019, the U.S. Court of Appeals for the Fifth Circuit in Southwestern Electric Co.
v. U.S. Environmental Protection Agency, Case No. 15-60821, ruled in favor of environmental
petitioners’ legal challenges to the legacy wastewater and leachate provisions of the 2015 ELG
Rule and vacated those provisions.*' The 2019 Proposal is inconsistent with the Fifth Circuit’s
decision in at least three ways, as set forth below.

A. Southwestern Electric Held That Surface Impoundments Are Not BAT For Legacy
Wastewater and Leachate, And The Same Reasoning Applies To Other Power Plant
Wastestreams.

As the Southwestern Electric court noted, “[s]team-electric power plants generate most of the
electricity used in our nation and, sadly, an unhealthy share of the pollution discharged into our
nation’s waters.”** Noting that the steam-electric ELGs had not been updated since 1982, the
court observed that EPA’s description of those regulations as “out of date” was a “charitable
understatement.”* Specifically, the court found that the 1982 ELGs were from a “bygone era” in
that they allowed coal-burning power plants to manage toxic wastewater in surface
impoundments, “which are essentially pits where wastewater sits, solids (sometimes) settle out,
and toxins leach into groundwater.”** Relying on EPA’s own findings from the 2015 ELG Rule,
the court found that impoundments were “largely ineffective” and that regulations based on
impoundments “are relics of the past” that “do not adequately control the pollutants (toxic metals
and other[s]) discharged by this industry, nor do they reflect relevant process and technology
advances that have occurred in the last 30-plus years.”*
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The Southwestern Electric court vacated the legacy wastewater and leachate provisions of the
2015 ELG Rule because EPA had purported to determine that surface impoundments were BAT
for those wastestreams. In so holding, the court reaffirmed the well-established law, explained in
detail in Section II - Legal Background above, that ELGs are required to be technology-forcing
and establish effluent limitations for all wastestreams based on the best-performing plant in the
industrial field and the most effective technologies at eliminating discharges of pollutants that
are available and achievable for that industry.*® The court emphatically rejected EPA’s
determination that surface impoundments are BAT for legacy wastewater or leachate, in light of
EPA’s findings that they are “a technology the [2015 ELG Rule] condemns as anachronistic and
ineffective at eliminating pollution discharge. In other words, EPA asks us to believe that
impoundments are both archaic and cutting-edge at the same time. That we cannot do.”*’
Comparing surface impoundments to personal computers, the court described EPA’s selection of
surface impoundments as BAT in 2015 as, “[i]t was as if Apple unveiled the new iMac, and it
was a Commodore 64.”* This is even more true in 2020, because as explained below, EPA’s
record demonstrates that power plant wastewater treatment technology has only further improved
in the last five years.

Although the Fifth Circuit’s decision in Southwestern Electric was limited to the legacy
wastewater and leachate provisions of the 2015 ELG Rule, its reasoning for why surface
impoundments are not BAT is equally applicable to any power plant wastestream, given the
overwhelming record that EPA itself has developed that surface impoundments are not effective
at reducing discharges of pollutants to surface water, have caused widespread groundwater
contamination, and that modern, more effective, and affordable alternatives are available to the
industry. Overall, as the Fifth Circuit found with respect to legacy wastewater, “the record fails
to explain why impoundments are BAT, if that term is to have any meaning.”** In the 2019
Proposal, EPA does not attempt to reconsider any of these findings from 2015, nor would it have
any legitimate basis to do so. Thus, the Fifth Circuit’s reasoning for why surface impoundments
are not BAT applies with equal force to this rulemaking as it did to the provisions of the 2015
ELG Rule that were at issue in Southwestern Electric. Accordingly, any attempt by EPA

to determine that surface impoundments are BAT in this rulemaking would be arbitrary,
capricious, and contrary to law.

41920 F.3d 999 (5th Cir. 2019).

421d. at 1003.

4 1d. (citing 80 Fed. Reg. 67,838 (Nov. 3, 2015)).

4 1d. (citing 80 Fed. Reg. at 67,840, 67,851).

4 1d. at 1003-04, 1007, 1015, 1017-19, 1025-26 (citing 80 Fed. Reg. at 67,840); See also 80 Fed. Reg. at 67,851
(“[P]ollutants that are present mostly in soluble (dissolved) form, such as selenium, boron, and magnesium, are not
effectively and reliably removed by gravity in surface impoundments.”); 78 Fed. Reg. 34,432, 34,459 (June 7, 2013)
(“For metals present in both soluble and particulate forms (such as mercury), surface impoundments will not
effectively remove the dissolved fraction.”).

46 See generally Sw. Elec. Power Co., 920 F.3d at 1004-07, 1015-33.

471d. at 1017. See also id. (“[T]he final rule describes impoundments as an outdated and ineffective pollution control
technology, and yet the same rule chooses to freeze impoundments in place as BAT for legacy wastewater. That is
inconsistent with the ‘technology-forcing’ mandate of the [Clean Water Act].”); id. at 1016 (“[H]aving rejected
impoundments as BAT because they would not achieve ‘reasonable further progress’ toward eliminating pollution
from those streams, EPA turned around and chose impoundments as BAT for each of those same streams generated
before the compliance date. That paradoxical action signals arbitrary and capricious agency action.”); id. at 1019
(“Far from demonstrating that impoundments are the ‘best available technology economically achievable’ for
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treating legacy wastewater, the evidence recounted in the final rule shows that impoundments are demonstrably
ineffective at doing so and demonstrably inferior to other available technologies. In light of this record, we cannot
accept that an outdated, ineffective and inferior technology is BAT when applied to legacy wastewater.”); id. at
1029-30 (noting that allowing surface impoundments to be the sole means for managing leachate “has resulted in
numerous documented cases of drinking water pollution,” and concluding that EPA’s failure to require more
stringent treatment technologies for leachate was a “kind of regulation-by-inertia [that] is inconsistent with the
‘technology-forcing” mandate of the [Clean Water Act].”).

“1d. at 1004.

41d. at 1018 n.20.
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B. The 2019 Proposal Is Directly Contrary To Southwestern Electric By Proposing That
Surface Impoundments Are BAT For Subcategories of the Industry.

Remarkably, in the face of the Fifth Circuit’s emphatic rejection of surface impoundments in
Southwestern Electric, EPA nevertheless proposes to once again determine that they are BAT for
FGD wastewater for major subcategories of the steam-electric power industry. Specifically, as
discussed in more detail below, EPA proposes to determine that surface impoundments are BAT
for FGD wastewater, in all of the regulatory options that it considered for this proposed
rulemaking, for a newly-created subcategory of boilers whose owners say they will retire by
2028. See Section X.B - Retirement Subcategory. EPA also proposes to determine under its
preferred Option 2 that surface impoundments are BAT for FGD wastewater for another newly-
created subcategory of so-called “low utilization” boilers. See Section X.D - Low Utilization
Subcategory.

EPA’s proposed determination that surface impoundments are BAT for any subcategories of the
industry is directly contrary to Southwestern Electric. As discussed above, the Fifth Circuit
emphatically rejected the proposition that surface impoundments — which it described as “relics
of the past” from a “bygone era” — are BAT for legacy wastewater and leachate, and this
reasoning applies with equal force to the other power plant wastestreams at issue in this
rulemaking.

EPA’s flimsy attempt to reconcile with Southwestern Electric its determination that surface
impoundments can be BAT for subcategories of the industry is arbitrary and capricious. EPA
states in the preamble to the 2019 Proposal that the Fifth Circuit “left open the possibility that
surface impoundments could be used as the basis for BAT effluent limitations so long as the
Agency identifies a statutory factor, such as cost, in its rationale for selecting surface
impoundments.”° This statement grossly mischaracterizes the Fifth Circuit’s opinion, which was
based on well-established law (discussed above in Section II - Legal Background) on the BAT
standard that EPA fails to adhere to in the 2019 Proposal. Specifically, as the Fifth Circuit
recognized, a lawful BAT determination must be “‘technology-forcing, meaning it should force
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agencies and permit applicants to adopt technologies that achieve the greatest reductions in
pollution.”>! Further, a lawful BAT determination must “‘be based on the single-best
performing plant in an industrial field’ . . . ‘not the average plant, but the optimally operating
plant, the pilot plant which acts as a beacon to show what is possible.””

And while EPA is correct that it is required to consider cost in making a BAT determination, any
sort of balancing of costs against benefits is not permitted.>® Rather, EPA must set BAT at a level
that is affordable to the industry as a whole, but that requires industry to invest in pollution
controls reflecting “‘a commitment of the maximum resources economically possible to the
ultimate goal of eliminating all pollutant discharges,” which was the intent of Congress in
enacting BAT standards in the first place.”>* Applying these standards to EPA’s record, the Fifth
Circuit concluded that surface impoundments do not represent the technology in use at the best
performing plant in the industrial field in light of their well-documented lack of effectiveness and
the availability and affordability of superior alternatives.>

EPA’s suggestion in the preamble to the 2019 Proposal that it is free to disregard the Fifth
Circuit’s analysis of the record — which again, as to surface impoundments, has not changed in
any material respect since 2015 — simply because it is now more explicitly invoking cost as a
factor than it did in the 2015 ELG Rule, is completely meritless in light of the Fifth Circuit’s
detailed findings of the failure of surface impoundments to meet the BAT standard. Southwestern
Electric reaffirmed and relied on over forty years of precedent concerning how EPA may
consider cost consistent with the BAT standard, and EPA’s statements about cost in the preamble
to the 2019 Proposal are contrary to that well-established law, as well as arbitrary and capricious.

5084 Fed. Reg. 64,620, 64,639 (Nov. 22, 2019).

StSw. Elec. Power Co., 920 F.3d at 1005 (quoting Nat. Res. Def. Council v. EPA, 808 F.3d 556, 563-64 (2d Cir.
2015)). See also id. (“The D.C. Circuit accurately described this aspect of the Act’s scheme as ‘technology-forcing,’
meaning it seeks to ‘press development of new, more efficient and effective [pollution-control] technologies.’”)

(quoting Nat. Res. Def. Council v. EPA, 822 F.2d 104, 123 (D.C. Cir. 1987)).
521d. at 1018 (quoting Tex. OQil & Gas Ass 'nv. EPA, 161 F.3d 923, 928 (5th Cir. 1998) (internal quotation

marks omitted) & Kennecott v. EPA, 780 F.2d 445, 448 (4th Cir. 1985)). See also id. at 1025 (emphasizing that
BAT cannot merely be set as the average of best-performing plants, but must be based on the single best-performing
plant in the industrial field).

531d. at 1007.

41d. at 1030 (quoting EPA v. Nat’l Crushed Stone Ass’n, 449 U.S. 64, 74 (1980)).
3 1d. at 1015-22, 1025-26, 1029-33.
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C. The 2019 Proposal Is Arbitrary and Capricious Because It Moves Forward With

Changes That Weaken the 2015 ELG Rule And Are Not Legally Required While Failing
To Address A Court Order To Strengthen the Rule.
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The 2019 Proposal is also inconsistent with Southwestern Electric, and therefore arbitrary and
capricious, because it proposes to make changes to weaken the 2015 ELG Rule while failing to
respond to the Fifth Circuit’s order that the legacy wastewater and leachate provisions of the
Rule must be strengthened in order to comply with the CWA. The 2019 Proposal mentions the
Southwestern Electric vacatur only in passing, stating only that “EPA plans to address this
vacatur in a subsequent action.”® EPA has yet to provide any timeframe for taking action in
response to Southwestern Electric, seeking instead to prioritize this rulemaking over timely
compliance with the Fifth Circuit’s order.

By contrast, none of the changes in the 2019 Proposal are legally required, resulting instead from
EPA’s voluntary decision in 2017 to reconsider portions of the 2015 ELG Rule in response to
petitions for reconsideration from the Utility Water Act Group and the U.S. Small Business
Administration. However, as a coalition of public health and environmental advocates explained
in comments submitted to EPA in July 2017 on the proposed Postponement Rule, those
reconsideration petitions were lacking in merit and provided no basis for EPA to reconsider the
2015 ELG Rule.’” This is only underscored by the fact that the 2019 Proposal does not directly
discuss any of the primary issues set forth in the reconsideration petitions, nor even discuss the
substance of those petitions.’® And although the Fifth Circuit agreed to stay litigation of industry
claims challenging the 2015 ELG Rule pending this rulemaking, neither EPA nor the court has
ever found those industry claims to have any merit — unlike the deficiencies in the legacy
wastewater and leachate provisions that were adjudicated in Southwestern Electric. Nevertheless,
EPA has chosen to move forward with the 2019 Proposal over seven months after the Fifth
Circuit issued a decision in Southwestern Electric, without also proposing to address the Fifth
Circuit’s vacatur of the 2015 ELG Rule’s legacy wastewater and leachate provisions.

This is arbitrary and capricious. EPA is not free to ignore court orders simply because the agency
might prefer, for political or other reasons, not to respond to them in a timely manner. As the
D.C. Circuit has noted, “a reasonable time for agency action is typically counted in weeks or
months, not years.”* Although it is not uncommon for agencies to take a year or more to
respond to a court order, under the circumstances here it is patently unreasonable — and contrary
to EPA’s mission to protect public health and the environment — for the agency to delay
commencement of a court-ordered rulemaking to strengthen provisions of the 2015 ELG Rule in
favor of a discretionary rulemaking that is not legally required, is contrary to the CWA in
numerous respects as discussed in detail throughout these comments, and whose primary purpose
is to benefit private industry at the expense of health and environmental benefits to the broader
public.

%6 84 Fed. Reg. at 64,625.

57 Comments of Sierra Club et al., Docket ID No. EPA-HQ-OW-2009-0819-6654 (July 6, 2017).

38 See Utility Water Act Group petition for reconsideration of 2015 ELG Rule (Mar. 24, 2017), Docket ID No. EPA-
HQ-OW-2009-0819-6478; U.S. Small Business Administration petition for reconsideration of 2015 ELG Rule (Apr.
5,2017), Docket ID No. EPA-HQ-OW-2009-0819-6481.

¥ Inre: Am. Rivers & Idaho Rivers United, 372 F.3d 413,419 (D.C. Cir. 2004).
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Comment Excerpt:

Finally, EPA’s statements in the 2019 Proposal that the statutory factors of process changes and
cost justify it not selecting wet closed-loop systems as BAT for bottom ash transport water'% are
without merit. As discussed above in Sections II — Legal Background and III — Southwestern
Electric, EPA must set BAT at a level that is affordable to the industry as a whole, but that
requires industry to invest in pollution controls reflecting “‘a commitment of the maximum
resources economically possible to the ultimate goal of eliminating all pollutant discharges,’
which was the intent of Congress in enacting BAT standards in the first place.”!®” And while
EPA is correct that it is required to consider cost in making a BAT determination, any sort of
balancing of costs against benefits is not permitted.'®® Similarly, while EPA can consider process
changes as a factor in making a BAT determination, consideration of that single factor (or any
other single BAT factor) on its own cannot eclipse the over-arching goal of the BAT standard,
which is to be “technology-forcing, meaning it should force agencies and permit applicants to
adopt technologies that achieve the greatest reductions in pollution.”!" EPA’s suggestion that
individual BAT factors might allow it to ignore the requirements of the overall standard is
without any support in the CWA or the decades of case law interpreting BAT.

106 84 Fed. Reg. at 64,635.
107 Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1030 (5th Cir. 2019) (quoting EPA v. Nat’l Crushed Stone

Ass 'n, 449 U.S. 64, 74 (1980)).
108 1d. at 1007.

19 Nat. Res. Def. Council v. EPA, 808 F.3d 556, 563-64 (2d Cir. 2015); see also Nat. Res. Def. Council,

Inc. v. EPA, 822 F.2d 104, 123 (D.C. Cir. 1987) (stating that “the most salient characteristic of this [CWA]
statutory scheme, articulated time and again by its architects and embedded in the statutory language, is that it is
technology-forcing™).
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VII. EPA CANNOT WEAKEN THE BEST AVAILABLE TECHNOLOGY
REQUIREMENTS FOR FGD WASTEWATER

As explained above, the record makes clear that a zero-discharge standard is BAT for FGD
wastewater. EPA concedes that membrane filtration and other zero-discharge technologies are
economically feasible and actually in use in the industry, and therefore “available.” If the Clean
Water Act’s BAT mandate has any meaning, EPA must require EGUs to eliminate the discharge
of FGD wastewater through the use of economically and technically achievable membrane
technology.'®’
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167 See Section VI — Zero Discharge FGD.
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B. The Clean Water Act Prohibits EPA from Extending The Compliance Date for Revised
Effluent Limitations Guidelines by Eight Years Following The Final Rule.

Assuming that EPA finalizes the proposed revisions to the ELG in 2020, facilities taking
advantage of the VIP will have eight years to meet the effluent limitations applicable to such
facilities. This extension violates the plain language of the Clean Water Act.

The Act requires dischargers of specified toxic pollutants to achieve “compliance with [BAT]
effluent limitations . . . as expeditiously as practicable but in no case later than three years after
the date such limitations are promulgated . . . .”?** EPA thus proposes to authorize a discharger
of FGD wastewater to blow by this statutory requirement by five years in exchange for asserting
that the facility will meet more stringent requirements than might otherwise apply. The statute
plainly prohibits that approach.?**

EPA will no doubt respond to this comment by claiming that the three-year deadline for ELG
compliance only applies to the first set of BAT limitations for toxic pollutants from an industry.
That argument relies on the fact that the compliance deadline provision in section 301(b)(2)(C)
of the Act also states that compliance must be achieved “in no case later than March 31, 1989,”
an interpretation accepted by the U.S. Court of Appeals for the Fifth Circuit in litigation over
EPA’s rule delaying the compliance dates of the 2015 ELGs.?*> However, that decision was
legally erroneous and, even it were correctly decided on the law, does not properly apply to the
facts of the present regulation.

The plain text of section 301(b)(2)(C) specifies that compliance must be achieved no later than
three years following the promulgation of toxic pollutant BAT limitations and there is nothing
ambiguous about that language. That the same section also contains a provision — establishing
March 1989 as the presumptive outside date for initial limitations — does not render the
otherwise-applicable three-year language (or, for that matter, the otherwise-applicable “as
expeditiously as practicable” language) unclear. To the contrary, it underscores that Congress
viewed compliance with BAT limitations on toxic pollutants as an urgent priority, to be met
quickly after such limitations were promulgated. Moreover, section 301(d) reinforces this
approach, demanding that effluent limitations be reviewed and updated as appropriate every five
years, “pursuant to the procedure established under” section 301(b)(2);?%¢ this provision reveals
Congressional intent to continually and promptly move industries toward better pollution
controls and, by incorporating the procedures of subsection (b), directs EPA to follow the
compliance deadlines for BAT limitations on toxic discharges in subsection (b)(2)(C), minus the
outdated reference to March 1989.
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Even if one were to accept — which we do not — the interpretation that the three-year deadline for
BAT limitations on toxic discharges only apply to the initial promulgation of such limitations,
the limitations established by this rulemaking for FGD wastewater qualify as such initial limits.
In the 1982 steam electric ELG rule, EPA expressly “reserv[ed] effluent limitations for four
types of wastewaters for future rulemaking,” including “[f]lue gas desulfurization waters,” not
setting any effluent limitations at all specific to those wastestreams.>*’

The legislative history of the Act supports this interpretation as well. Although Congress initially
set a March 31, 1989 deadline for compliance with BAT effluent limitations, with the intention
that EPA would promulgate ELGs setting forth those BAT limits before the deadline, Congress
also amended section 309 of the Act to allow EPA to address issues involving compliance with
BAT limits through enforcement discretion.??® Based on this legislative history, the U.S. Court of
Appeals for the Fifth Circuit held that EPA lacks discretion to extend compliance deadlines for
BAT limits beyond the three-year outer bound set forth in the statute.??

Finally, in a separate subsection of section 301, Congress spoke directly to the notion of
providing an extended compliance date for more aggressive control technologies, further
establishing that EPA lacks the authority to invent a compliance date of its own choosing for the
VIP. Subsection (k) specifies that a facility that, among other things, installs “an innovative
control technique that has a substantial likelihood for enabling the facility to comply with the
applicable effluent limitation by achieving a significantly greater effluent reduction than that
required by the applicable effluent reduction and moves toward the national goal of eliminating
the discharge of all pollutants,” may receive a compliance date “no later than two years after the
date for compliance with such effluent limitation which would otherwise be applicable . . . if it is
also determined that such innovative system has the potential for industrywide application.”?*°
This provision plainly provides that Congress intended that, should EPA believe the promotion
of advanced controls warrants additional compliance time, the agency both must make certain
findings in order to do so and must limit the supplemental time to two years at most.?*! In the
case of the VIP, EPA has done neither. Therefore, the plain language of the Clean Water Act
forbids EPA’s proposed VIP.

2333 U.S.C. § 1311(b)(2)(C).

224 We acknowledge that the 2015 ELG Rule also allowed extensions of the compliance deadline up to December 31,
2023. 80 Fed. Reg. at 67,854. But EPA’s having done something previously does not make it lawful. Moreover,
unlike the proposal, the 2015 ELG Rule at least required compliance for all effluent limitations “as soon as possible”
on or after the three-year deadline. Id. it lawful. Moreover, unlike the proposal, the 2015 ELG Rule at least required
compliance for all effluent limitations “as soon as possible” on or after the three-year deadline. Id.

225 See Clean Water Action v. EPA, 936 F.3d 308, 316-17 (5th Cir. 2019) (accepting EPA argument that
deadlines only apply to initial promulgation).

2633 U.S.C. § 1311(d).

227 47 Fed. Reg. 52,290, 52,291 (Nov. 19, 1982).

228See 33 U.S.C. § 1319(a)(5)(A) (“Any [enforcement] order issued . . . shall specify a time for compliance . . . not
to exceed a time the Administrator determines to be reasonable in the case of a violation of a final deadline, taking
into account the seriousness of the violation and any good faith efforts to comply with applicable requirements.”);
see also H.Rep. No. 99-1004, at 115-16 (1986) (Conf. Rep.) (“If dischargers in an entire category are unable to meet
the March 31, 1989, deadline provided in the conference substitute as a result of the Administrator’s failure to
promulgate effluent limitations in sufficient time to allow for compliance by such date, non-compliance resulting
from the Administrator’s delay can be dealt with under EPA’s current post-1984 deadline enforcement policy.”).

29 Chem. Mfrs. Ass'nv. EPA, 870 F.2d 177, 242 (5th Cir. 1989).
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2033 U.S.C. § 1311(k).
BIE.g., 53 Fed. Reg. 18,764, 18,784 (May 24, 1988) (utilizing subsection (k) in the ore mining and dressing ELG).
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X. EPA HAS NOT JUSTIFIED ANY NEW SUBCATEGORIES FOR THE INDUSTRY.

A. EPA’s Authority to Create Industry Subcategories Is Constrained by the Clean Water
Act.

EPA has limited authority to create industry subcategories when promulgating industry-wide
ELGs. Because EPA would exceed that authority by creating the three new subcategories that it
has proposed in the rule, EPA must eliminate those subcategories from the final rule.

The Clean Water Act requires EPA to determine the best available technology (BAT) for
controlling pollution from “categories or classes” of industries.?’> Although the Act does not
explicitly authorize EPA’s creation of industry subcategories, courts have upheld EPA’s decision
to do so when based on consideration of the same statutory factors that EPA must consider in
determining BAT.?’® Those factors are the “age of equipment and facilities involved, the process
employed, the engineering aspects of the application of various types of control techniques,
process changes, the cost of achieving such effluent reduction, non-water quality environmental
impact (including energy requirements), and such other factors as the Administrator deems
appropriate.”?’” In determining BAT for a category or subcategory of industry dischargers, EPA
must consider al/ of these factors; EPA “is not free to ignore any individual factor entirely.”?”8

EPA is not required to create subcategories for groups of plants unless “they are so
fundamentally different from other plants” in the same industry that they cannot achieve the
same effluent limitations.?” As the Court of Appeals for the Fifth Circuit has explained, EPA’s
“task is to establish numerical standards limiting effluent pollution;” “[i]f plants can meet the
same limitation, they need not be subcategorized simply because they are different.”?*° This
presumption against subcategorization is consistent with the Clean Water Act’s emphasis on
uniformity.?!

7533 US.C. § 1314(b)Q2).

276 See, e.g., Chem. Mfrs. Ass’n v. Nat. Res. Def. Council, Inc., 470 U.S. 116, 130-31 (1985); Chem.
Mfrs. Ass’n v. EPA, 870 F.2d 177, 214-15 (5th Cir. 1989).

27733 U.S.C. § 1314(b)(2)(B).

78 Tex. Oil & Gas Ass’'nv. EPA, 161 F.3d 923, 934 (5th Cir. 1998).

219 Chem. Mfrs. Ass’nv. EPA, 870 F.2d at 214-15.

280 1d. (internal quotations omitted).

21 See E. I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 133-36 (1977) (holding that Section 301 of
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the Act authorizes EPA to achieve the “statutory goal” of setting “uniform” effluent limitations for categories of

plants rather than plant-by-plant limitations); see also Nat. Res. Def. Council, Inc. v. Train, 510 F.2d 692,
709-10 (D.C. Cir. 1974) (explaining that Congress intended ELG requirements to “safeguard against industrial
pressures by establishing a uniform ‘minimal level of control imposed on all sources within a category or class’”).

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 2

Comment Excerpt:
I. BACKGROUND

In this proposal, EPA once more seeks to subject communities and their clean water to more
pollution and risks from the primitive operation of the worst functioning coal-fired plants. EPA
is acting as though it is entirely ignorant of how communities, states, and utilities are reacting to
EPA’s failures. In determining the best available technology to reduce pollution, EPA would
allow utilities not to operate existing and installed pollution control systems. EPA’s proposal
directly contravenes the Clean Water Act, backslides on existing permit requirements, and
discards available technologies that utilities are using today.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 9

Comment Excerpt:

IT EPA’S PROPOSAL TO WEAKEN THE EFFLUENT LIMITATIONS GUIDELINES
VIOLATES THE BAT STANDARD.

The Clean Water Act’s central mechanism for achieving its ambitious goal of eliminating all
pollution is the promulgation and imposition of increasingly stringent effluent limits. EPA’s
attempt to backslide by weakening the existing effluent limits violates the Clean Water Act and
the BAT standard.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 15
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Comment Excerpt:

These proposals are directly contrary to the requirements of the Act, which requires forward
progress.

“Few laws have shouldered a weightier burden” than the Clean Water Act, > which established
that “it is the national goal that the discharge of pollutants into navigable waters be
eliminated[.]”* To that end, the Act requires EPA to set “effluent limitation guidelines,” which
are “technology-based rather than harm based.”* EPA’s effluent limits under the BAT standard
must “result in reasonable further progress toward the national goal of eliminating the discharge
of all pollutants.”

Because the “best available technology” standard is dynamically tied to the best performing
facility, the Act anticipates revisions, when appropriate, to become only more stringent. Those
revisions, like all BAT standards, must “result in reasonable further progress” toward the
elimination of all discharges.

Thus, the text of the Act requires that when EPA finalizes a rule setting BAT in 2020, it must
make reasonable further progress beyond the limits set in the 2015 Rule and towards eliminating
pollution from waters of the United States. While EPA has delayed some of the compliance dates
in the 2015 ELG rule, it is beyond question that the rule was finalized,® and established BAT for
various categories of point sources. BAT analysis requires each new ELG to result in reasonable
further progress in comparison to the prior standard.

Backsliding to a less stringent “best available technology” standard is not progress, because
allowing more pollution cannot be forward movement toward the elimination of all pollution
from waters of the US. A less stringent standard certainly is not further progress toward that
goal, because it does not extend or accelerate that movement toward zero discharge. To achieve
reasonable further progress, each new BAT standard must bring us closer to zero discharge,
covering at least as many pollutants with at least the same level of stringency as the prior
standard.

2 Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1004 (5th Cir. 2019).

333 U.S.C. § 1251(a)(1).

4 Tex. Oil & Gas Ass’nv. EPA, 161 F.3d 923, 927 (5th Cir. 1998).

533 U.S.C. § 1311(b)(2)(A).

6 That EPA styles its current proposal as a “reconsideration” is irrelevant. Regulated industry petitioned for
reconsideration of the 2015 ELGs in 2017 “pursuant to 5 U.S.C. § 553(e) for a rulemaking to reconsider the [2015
ELGs].” The Administrative Procedure Act provides, “Each agency shall give an interested person the right to
petition for the issuance, amendment, or repeal of a rule.” 5 U.S.C. § 553(e). “[T]his provision simply establishes the
right to petition an agency to initiate a new rulemaking, including a rulemaking to amend or rescind a final rule
prescribed by an agency, that requires full notice and comment.” NRDC v. Abraham, 355 F.3d 179, 203 (2d Cir.
2004) (emphasis original). The APA “makes no distinction . . . between initial agency action and subsequent agency
action undoing or revising that action.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 42 (1983). For this reason, the Fifth Circuit considered EPA’s 2017 “delay rule” a new rulemaking,
subject to the same standard of review as any other rulemaking. Clean Water Action v. EPA, 936 F.3d 308,
312-13 (5th Cir. 2019). A “reconsideration” is a new rulemaking, and it does not affect the finality of prior
rulemakings.
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Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 16

Comment Excerpt:

Weakening effluent limitations is antithetical to the plain language and clear intent of the Clean
Water Act. “After all, BAT is supposed to be the CWA’s most stringent standard for setting
discharge limits for existing sources.”” The CWA requires EPA to progressively tighten
pollution limits over time with BAT:® “BAT is the gold standard for controlling water

pollution from existing sources. By requiring BAT, the Act forces implementation of
increasingly stringent pollution control methods.” As the Supreme Court has explained, “a BAT
must achieve ‘reasonable further progress’ towards the Act’s goal of eliminating pollution[.]”!°
By tripling the amount of selenium pollution allowed by the ELG, allowing unnecessary bottom
ash wastewater discharges, allowing higher mercury discharges and unlimited selenium and
nitrate/nitrite discharges from a so-called “high flow” facility, and proposing to allow primitive,
poorly-performing unlined impoundments as BAT for certain facilities, EPA proposes to go
backward instead of forward. “EPA has contravened the plain language of the CWA, which
defines BAT as the technology that ‘will result in reasonable further progress’ toward pollutant
discharge elimination.”!!

7Sw. Elec. Power Co., 920 F3d at 1016.

833 USC § 1311(b).

*Sw. Elec. Power Co., 920 F.3d at 1004 (“The Act therefore mandates a system in which, as available pollution
control technology advances, pollution-discharge limits will tighten.”); see also, EPA v. Nat’l Crushed Stone
Ass’'n, 449 U.S. 64, 69 (1980) (the Act “provides for increasingly stringent effluent limitations™) (citing 33 U.S.C. §

1311(b)); Chem. Mfrs. Ass’n v. EPA, 870 F.2d 177, 196 (5th Cir. 1989), decision clarified on reh’g, 885
F.2d 253 (5th Cir. 1989) (the Act requires compliance with “technology-based pollutant-effluent limitations that, in
time, will become more stringent”) (citing 33 U.S.C. §§ 1311(b), 1314(b)).

10 Sw. Elec. Power Co., 920 F.3d at 1006 (quoting Nat’l Crushed Stone, 449 U.S. at 75, 101 S.Ct. 295). 11 Sw.
Elec. Power Co., 920 F.3d at 1016.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 17

Comment Excerpt:
III FGD WASTEWATER

a. The BAT Standard Does Not Allow EPA to Use a “Voluntary Incentive Program” to Avoid
Requiring the Best Available Technology.
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EPA has no authority to substitute a “voluntary incentive program” for the requirements of the
BAT standard. Where, as here, a technology such as membrane filtration is significantly more
effective at eliminating pollution and is affordable for the industry, the Clean Water Act requires
that EPA use it as the best available technology to set nationwide effluent limits for the industry.
There is no basis in the statute for EPA’s proposal to allow polluters to decide whether or not to
comply with effluent limits based on membrane filtration.

Indeed, by doing so, EPA is purporting to let utilities themselves create new subcategories within
the industry: those that choose to comply with the less-protective Option 2 standard, and those
that choose to comply with the more-protective VIP standard. This approach is directly contrary
to the Clean Water Act, which mandates that industry comply with effluent limits set by EPA
based on the single best-performing facility. To make compliance voluntary undermines BAT
and the entire structure of the Clean Water Act.

The current proposal is particularly problematic because EPA is saying that a better technology
is affordable for the industry, yet is refusing to mandate it.

EPA cannot make compliance voluntary when, as explained below, membrane filtration is the
best available technology economically achievable.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 31

Comment Excerpt:

Legally, EPA is wrong to argue that it may set BAT based on the conclusory assumption that
additional pollution reductions would be “de minimis.” As explained in Part I above, EPA’s
argument is contrary to the language in the Clean Water Act defining BAT, which requires “best
available technology economically achievable for such category or class, which will result in
reasonable further progress toward the national goal of eliminating the discharge of all
pollutants[.]”*® “[T]he Administrator [of EPA] must ‘require industry, regardless of a
discharge’s effect on water quality, to employ defined levels of technology to meet effluent
limitations.””’

In support of its argument EPA cites American Petroleum Institute v. EPA, which says, in dicta,
that “EPA would disserve its mandate were it to tilt at windmills by imposing BAT limitations
which removed de minimis amounts of polluting agents from our nation’s waters, while
imposing possibly disabling costs upon the regulated industry.”>® This quote from American
Petroleum Institute is factually inapposite here because, as explained above, the reductions are
not de minimis. The “de minimis” dicta in American Petroleum is not the correct legal standard,
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but in any event, it still would not justify basing FGD limits on a technology less than BAT
because the 2015 Rule in no way represents “the point of regulation ad absurdum” described by
the Fifth Circuit: as explained above, the pollution reductions achieved by the 2015 Rule are not
“miniscule” and the cost of compliance would not be “disabling” upon the regulated industry.>
Indeed, at its Belews Creek, Allen, Roxboro, and Marshall sites, Duke Energy has installed and
is operating new technology to control pollution without incurring “disabling costs.”°

%633 U.S.C. 1311(b)(2)(A) (emphasis added).
578w. Elec. Power Co., 920 F.3d at 1005 (quoting Am. Petroleum Inst. v. EPA, 661 F.2d 340, 344 (5th Cir.

1981)); see also Tex. Oil & Gas, 161 F.3d at 927 (ELGs are “technology-based rather than harm-based” insofar
as they “reflect the capabilities of available pollution control technologies to prevent or limit different discharges
rather than the impact that those discharges have on the waters”).

8 Am. Petroleum Inst. v. E.P.A., 787 F.2d 965 (5th Cir. 1986).

¥ 1d. at 972-973.

% Moreover, if an individual plant faced truly faced “disabling costs,” the Clean Water Act provides a remedy for
permit applicants in “unique permitting situations,” and allows variances under certain circumstances, including
“economic capability of the applicant.” See 33 USC § 1311; 40 CFR §124.62(b)(1); EPA, NPDES Permit Writers’
Manual, Chapter 10, available at https://www3.epa.gov/npdes/pubs/chapt 10.pdf (Attachment 11).

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 37

Comment Excerpt:
1. EPA’s Rationale Violates the Clean Water Act’s Requirements. [Bottom Ash Wastewater]

EPA offers two rationales for its proposed weakening of the BAT standard: process changes and
cost.®® Neither justifies EPA’s approach.

The Clean Water Act requires that polluters use the best available technology economically
achievable to eliminate their discharge of pollutants.?’” As EPA acknowledges, “BAT is intended
to reflect the highest performance in the industry.”®® In Southwest Electric Power Co., the Fifth
Circuit reaffirmed that “BAT limitations must ‘be based on the performance of the single best-
performing plant in an industrial field.”’® In other words, if the technology is being applied by
any plant in the industry, it is achievable.”®

a. Cost

As these standards should make clear, cost cannot be the basis for adopting a technology less
protective than the non-discharge systems that are already available for bottom ash handling.
Cost is “not a factor to be given primary importance”—even for the “best practical technology”
standard, which (unlike BAT) contemplates a cost-benefit analysis; cost necessarily plays an
even lesser role in the BAT standard.’! In assessing BAT, “total cost is no longer to be
considered in comparison to effluent reduction benefits.”*? Instead, the cost of a given
technology may be considered only as to whether it can be reasonably borne by the industry.*?
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Here, EPA’s analysis violates the BAT standard by selecting technology based on cost, even
though it is clear better protections are economically achievable. Moreover, to the extent EPA is
relying on the “benefit-cost analysis™ it has attached to the proposed rule, such analysis also
cannot justify the proposed weakening of BAT, as the plain text of the rule states and the
Supreme Court has confirmed, the BAT standard does not allow such an analysis.

There is no question that dry handling and other true non-discharge systems are economically
achievable and that their cost can be borne by the industry. EPA confirms that it “does not find”
the cost of closed-loop handling systems “to be economically unachievable.”** In other words,
EPA does not dispute that such systems are the best available technology economically
achievable.

86 See id. at 64,635.
833 U.S.C. § 1311(b)2)(A).
8884 Fed. Reg. at 64,624.

89920 F.3d at 1006 (quoting Chem. Mfrs. Ass ’n, 870 F.2d at 226; see also Am. Paper Inst., 543 F.2d at 346
(BAT should “at a minimum, be established with reference to the best performer in any industrial category.”).

% See Kennecott, 780 F.2d at 448 (“In setting BAT, EPA uses not the average plant, but the optimally operating
plant, the pilot plant which acts as a beacon to show what is possible.”).

N Am. Iron & Steel Inst., 526 F.2d at 1051.
92 Nat’l Crushed Stone, 449 U.S. at 71.
% Chem. Mfrs. Ass’n, 870 F.2d at 262; accord Riverkeeper, Inc. v. U.S. E.P.A., 358 F.3d 174, 195 (2d

Cir. 2004) (same); FMC Corp., 539 F.2d at 978-79 (“The Act’s overriding objective of eliminating ... the
discharge of pollution into the waters of our Nation indicates that Congress, in its legislative wisdom, has
determined that the many intangible benefits of clean water” take precedence over cost considerations).

%4 84 Fed. Reg. at 64,635.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 38

Comment Excerpt:
b. Process Changes

EPA also attempts to justify its approach “based on its discretion to give particular weight to . . .
process changes,” citing utilities’ obligation to stop using their impoundments for all
wastestreams and potential maintenance issues with closed loop bottom ash handling systems
that it claims could result,” but these arguments lack support.

EPA asserts that ceasing other flows into coal ash impoundments in preparation for closure
“compound[s]” the challenges of operating non-discharge bottom ash systems,’® but Duke
Energy has never made such a claim in North Carolina. Duke Energy is installing lined retention
basins for its other waste streams,’’ and other utilities can do the same.

1-67



Response to Public Comments for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

Part 1: Comment Excerpts by Comment Code

EPA states that some facilities may use their bottom ash systems to treat other waste streams that
previously were routed to ash ponds, resulting in increased maintenance problems. *® EPA argues
this practice justifies the proposed weakening of the standards. But the Fifth Circuit rejected such
an approach just last year. The court explained that BAT must be set only in reference to the
waste stream in question, not others.”’

Here, utilities’ decisions to operate their systems in ways that make them less effective at their
intended purpose—bottom ash handling—provides no legitimate basis for weakening the bottom
ash handling requirement.

% 1d.

% See id.

97 See, e.g., Attachments 12 at 2 (Outfall 005) and 30 at 2 (Outfall 006); NC DEQ, NPDES Permit NC0038377
Mayo Steam Electric Generating Plant, 2 (Outfall 002A) (July 13, 2018), available at
https://files.nc.gov/ncdeq/Water+Quality/ NPDES+Coal+Ash/2014+Duke+Energy+Renewals+and+Modifications/M
ayo/MAY O-38377-final-permit-signed-2018.pdf (Attachment 36).

%8 See 84 Fed. Reg. at 64,635.

9 Sw. Elec. Power Co., 920 F.3d at 1027 (“the agency has explicitly factored into its BAT determination the
regulation of wastestreams other than leachate, which contravenes the plain text and structure of the Act.”).

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 39

Comment Excerpt:
Process Changes

EPA also attempts to justify its approach “based on its discretion to give particular weight to . . .
process changes,” citing utilities’ obligation to stop using their impoundments for all
wastestreams and potential maintenance issues with closed loop bottom ash handling systems
that it claims could result,95 but these arguments lack support. EPA asserts that ceasing other
flows into coal ash impoundments in preparation for closure “compound|[s]” the challenges of
operating non-discharge bottom ash systems,96 but Duke Energy has never made such a claim in
North Carolina. Duke Energy is installing lined retention basins for its other waste streams,97
and other utilities can do the same. EPA states that some facilities may use their bottom ash
systems to treat other waste streams that previously were routed to ash ponds, resulting in
increased maintenance problems. 98 EPA argues this practice justifies the proposed weakening
of the standards. But the Fifth Circuit rejected such an approach just last year. The court
explained that BAT must be set only in reference to the waste stream in question, not others.99
Here, utilities’ decisions to operate their systems in ways that make them less effective at their
intended purpose—bottom ash handling—provides no legitimate basis for weakening the bottom
ash handling requirement.

And contrary to EPA’s unsupported claim, there is no reason why requiring utilities to properly
manage their wastewater streams “could also result in the prolonged use of unlined surface
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impoundments.”!? Indeed, this claim makes no sense, especially when EPA is attempting to rely
on the proposed CCR Rule deadline to cease routing wastestreams to impoundments as a basis
for weakening the bottom ash technology standard.

100 84 Fed. Reg. at 64,635.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 64

Comment Excerpt:

b. The Act Prohibits EPA from Creating Single-Facility, Cost-Based BAT Subcategories

Even if a subcategory of one were permissible, which it is not, a subcategory of one based on
cost is flatly inconsistent with the Clean Water Act.

The costs of an individual facility are not relevant in setting BAT. The Act requires BAT to be
“economically achievable for a category or class of point sources.”?” As the 1972 conference
report explains, Congress directed EPA to “make the determination of the economic impact of an
effluent limitation on the basis of classes and categories of point sources, as distinguished from a
plant-by-plant determination.”?!° Courts have consistently found that BAT “does not refer to any
individual plant” in assessing economic achievability.?!!

Congress structured the Clean Water Act to prohibit EPA from setting effluent limitations for
toxic pollutants®'? based on an individual facility’s costs. BAT sets effluent limitations based on
industry-wide costs, not individual facility costs.?!* Section 301(c) modifications allow EPA to
modify an individual facility’s effluent limitations based on facility-specific costs.?'* But
Congress prohibited such modifications for toxic pollutants, like those at issue here.?!> The FDF
variance allows individual accommodation based on any factor “other than cost.”!® FDF
variances are unavailable here because cost is the only factor EPA cites to support
subcategorization.

Legislative history confirms that the Act does not authorize EPA to create single-facility, cost-
based BAT subcategories.

When codifying the FDF variance, Congress reiterated its intent to prohibit single facility, cost-
based subcategories. Regarding the FDF variance, the 1986 conference report stated, “The bill
specifically excludes consideration of costs, independent of other eligible factors, as a basis for
establishing a fundamental difference with regard to an individual facility.”?!”

Senator Robert Stafford (R-VT), Chairman of the Environment and Public Works Committee
and a member of the conference committee, explained:
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If a facility faces higher individual cost than the industry average, that is a reflection of economic
efficiency of the facility rather than the ability of the industry as a whole to meet the necessary
pollution control costs. To establish individual effluent limits on the basis of plant-specific cost
of compliance would be to vitiate the principle of industrywide minimum treatment levels. For
these reasons...the conferees agreed to adopt the Senate approach and exclude the individual cost
of compliance from the factors the Administrator may consider when deciding whether to grant
an FDF variance to a particular facility. Although the act does not and should not provide a
mechanism to modify the requirements of an effluent guideline on the basis of fundamentally
different costs at an individual facility, section 301(c) of the act provides for modification of
requirements in a case where such requirements are beyond the economic capability of the
owner. . . . In addition, section 301(c) is subject to section 301(1), which prohibits the
Administrator from modifying any requirement as it applies to a toxic pollutant. This provision
assures that toxic pollutants will be controlled, regardless of the economic capability of the
discharger. *'®

In short, the Clean Water Act does not authorize EPA to make single-plant, cost-based
exceptions to effluent limitations for toxic pollutants, as EPA proposes to do in the High Flow
Subcategory.

2933 U.S.C. § 1311(b)(2)(A).

210Sen. Conf. Rep. No. 92-1236, at 121 (1972).

211 Du Pont, 430 U.S. at 127 n.17. The Supreme Court pointed to 33 U.S.C. § 311(c), which allows modification of
BAT limitations for a facility if “such modification requirements (1) will represent the maximum use of technology
within the economic capability of the owner or operator; and (2) will result in reasonable further progress toward the
elimination of the discharge of pollutants.” The Court explained, “This provision shows that the [33 U.S.C. §
1311(b)] limitations for 1983 are to be established prior to consideration of the characteristics of the

individual plant. Moreover, it shows that the term ‘best technology economically achievable’ does not refer to any
individual plant. Otherwise, it would be impossible for this ‘economically achievable’ technology to be beyond the
individual owner’s ‘economic capability.”” Du Pont, 430 U.S. at 127 n.17 (internal citation omitted). See also

Texas Oil & Gas Ass’n, 161 F.3d at 928 (“[I]n promulgating ELGs the EPA must set discharge limits that
reflect the amount of pollutant that would be discharged by a point source employing the best available technology
that the EPA determines to be economically feasible across the category or subcategory as a whole.”);” Chem.

Mfrs. Ass’n, 870 F.2d at 219 n.157 (“Congress intended that economic impacts be determined only for classes of
facilities, rather than on a plant-by-plant basis. 1972 Leg. Hist. at 255, 304.”).

212 Arsenic, mercury, and selenium are toxic pollutants for purposes of setting BAT. See 33 U.S.C. § 1317(a)(1)
(requiring EPA to publish list of toxic pollutants); § 1317(a)(2) (requiring EPA to set BAT for listed toxic
pollutants); 40 C.F.R. § 401.15 (listing arsenic, mercury, and selenium as toxic pollutants pursuant to 33 U.S.C. §
1317(a)(1)).

213 Du Pont, 430 U.S. at 127 n.17. See also Nat 'l Crushed Stone, 449 U.S. at 79 (“Congress foresaw and
accepted the economic hardship, including the closing of some plants, that effluent limitations would cause; and
Congress took certain steps to alleviate this hardship . . . ”).

2433 U.S.C. § 1311(c).

215 Compare id. (“The Administrator may modify the requirements of subsection (b)(2)(A) of this section with
respect to any point source for which a permit application is filed after July 1, 1977, upon a showing by the owner or
operator of such point source satisfactory to the Administrator that such modified requirements (1) will represent the
maximum use of technology within the economic capability of the owner or operator; and (2) will result in
reasonable further progress toward the elimination of the discharge of pollutants.”) with id. § 1311(1) (“Other than as
provided in subsection (n) of this section, the Administrator may not modify any requirement of this section as it
applies to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of this title.”).

216 1d. § 1314(n)(1)(A). Section 301(g) provides another mechanism to modify ELGs for individual facilities, but
301(g) modifications are likewise barred for toxic pollutants. Id. § 1311(g)(4)(a).
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217 H.R. Rep. No. 99-1004, at 123 (1986) (Conf. Rep.).
218 132 Cong. Rec. $16,426 (daily ed. Oct. 16, 1986) (statement of Sen. Stafford) (emphasis added).

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 67

Comment Excerpt:

c. EPA has no basis in the CWA for the High Flow Subcategory

EPA has no reasoned basis to reverse its policy, because it has no statutory authority for its
current position. As discussed, the Clean Water Act authorizes EPA to promulgate ELGs for
categories and classes of point, and other provisions, like the NPDES program or FDF variance,
tailor the Act’s requirements for individual facilities.?*> Congress made every effort to prohibit
EPA from modifying a facility’s effluent limitations for toxic pollutants based on an individual
facility’s compliance costs.>*® A one-facility, cost-based subcategory for toxic pollutants flouts
the text, structure, and legislative history of the Clean Water Act. Therefore, EPA has no
reasoned basis for its new policy.

5. The proposal is arbitrary and capricious.

Even if EPA acknowledges and explains the many inconsistencies of its policy shift, the
proposed subcategory would still be arbitrary and capricious because the agency overestimates
costs, gives controlling weight to an irrelevant factor while ignoring mandated factors, ignores
reasonable alternatives, and reaches contradictory conclusions.

235 See Section V(d)(3) — The Act Prohibits EPA’s Proposed Subcategory.
236 See Section V(d)(3)(b) - The Act Prohibits EPA from Creating Single-Facility, Cost-Based BAT Subcategories.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 69

Comment Excerpt:

b. EPA Relies on an Irrelevant Factor and Ignores Statutory Factors

EPA improperly considered the costs of a single facility in setting BAT for the High Flow
Subcategory. BAT must be economically achievable, but “Congress intended that economic
impacts be determined for classes of facilities, rather than on a plant-by-plant basis.”*** The
Act’s structure and legislative history show that Congress intended to prohibit EPA from setting
effluent limitations for toxic pollutants based on an individual facility’s costs.?*> And while
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industry-wide costs are relevant in setting BAT, they are of secondary importance.?*® Allegedly
disproportionate costs for a single facility are not a legitimate factor for setting BAT, which
“represents a commitment of the maximum resources economically possible to the ultimate goal
of eliminating all polluting discharges.”?*’ By justifying BAT for toxic pollutants solely based on
Cumberland’s relatively high compliance costs, “the agency has relied on factors which
Congress has not intended it to consider.”*

EPA ignored BAT’s express statutory factors. To justify a BAT subcategory, a class of facilities
must be fundamentally different with respect to the factors listed in 33 U.S.C. § 1314(b)(2)(B).2¥
“Although the EPA has significant discretion in deciding how much weight to accord each
statutory factor under the CWA, it is not free to ignore any individual factor entirely. Both the
CWA, 33 U.S.C. § 1314(b)(2), and the EPA’s own regulations, 40 C.F.R. § 125(c)-(d), state that
the EPA shall take into account (or apply) certain factors in making a BAT determination . . .
250 Those factors include “the engineering aspects of the application of various types of control
techniques, process changes, [and] non-water quality environmental impact.” 33 U.S.C. §
1314(b)(2)(B).

244 Chem. Mfrs. Ass’n, 870 F.2d at 219 n.157.

245 See Section V(d)(3) - The Act Prohibits EPA’s Proposed Subcategory.

246 See Am. Iron and Steel Inst. v. EPA, 526 F.2d 1027, 1052 n.51 (3d Cir. 1975) (“[I]t is clear that for
‘BATEA’ standards, cost was to be less important than for the ‘BPCTCA’ standards, and that for even the
‘BPCTCA’ standards cost was not to be given primary importance.”).

247 Nat’l Crushed Stone, 449 U .S. at 74.
28 Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
24 Citizens Coal Council v. EPA, 447 F.3d 879, 893 (6th Cir. 2006).

250 Texas Qil & Gas Ass 'n, 161 F.3d at 934. See also Sw. Elec. Power Co., 920 F.3d at 1006 (“[T]he Act
lists factors the Administrator must consider in determining BAT.”).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 141

Comment Excerpt:
c. EPA has no basis in the CWA for the High Flow Subcategory.

EPA has no reasoned basis to reverse its policy, because it has no statutory authority for its
current position. As discussed, the Clean Water Act authorizes EPA to promulgate ELGs for
categories and classes of point, and other provisions, like the NPDES program or FDF variance,
tailor the Act’s requirements for individual facilities.>*® Congress made every effort to prohibit
EPA from modifying a facility’s effluent limitations for toxic pollutants based on an individual
facility’s compliance costs.>* A one-facility, cost-based subcategory for toxic pollutants flouts
the text, structure, and legislative history of the Clean Water Act. Therefore, EPA has no
reasoned basis for its new policy.
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4.The proposed High FGD Flow Subcategory is arbitrary and capricious.

Even if EPA acknowledges and explains the many inconsistencies of its policy shift, the
proposed subcategory would still be arbitrary and capricious because the agency
overestimates costs, gives controlling weight to an irrelevant factor while ignoring mandated
factors, ignores reasonable alternatives, and reaches contradictory conclusions.

538 See Section X.F.2 — The Act Prohibits EPA’s Proposed Subcategory.
53 See Section X.F.2.B - The Act Prohibits EPA from Creating Single-Facility, Cost-Based BAT Subcategories.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 143

Comment Excerpt:
b. EPA Relies on an Irrelevant Factor and Ignores Statutory Factors.

EPA improperly considered the costs of a single facility in setting BAT for the High Flow
Subcategory. BAT must be economically achievable, but “Congress intended that economic
impacts be determined for classes of facilities, rather than on a plant-by-plant basis.”>*’ The
Act’s structure and legislative history show that Congress intended to prohibit EPA from setting
effluent limitations for toxic pollutants based on an individual facility’s costs.’*® And while
industry-wide costs are relevant in setting BAT, they are of secondary importance.’* Allegedly
disproportionate costs for a single facility are not a legitimate factor for setting BAT, which
“represents a commitment of the maximum resources economically possible to the ultimate goal
of eliminating all polluting discharges.”>*° By justifying BAT for toxic pollutants solely based on
Cumberland’s relatively high compliance costs, “the agency has relied on factors which
Congress has not intended it to consider.”>!

EPA ignored BAT’s express statutory factors. To justify a BAT subcategory, a class of facilities
must be fundamentally different with respect to the factors listed in 33 U.S.C. § 1314(b)(2)(B).>*
“Although the EPA has significant discretion in deciding how much weight to accord each
statutory factor under the CWA, it is not free to ignore any individual factor entirely. Both the
CWA, 33 U.S.C. § 1314(b)(2), and the EPA’s own regulations, 40 C.F.R. § 125(c)-(d), state that
the EPA shall take into account (or apply) certain factors in making a BAT determination . . .
333 Those factors include “the engineering aspects of the application of various types of control
techniques, process changes, [and] non-water quality environmental impact.” 33 U.S.C. §
1314(b)(2)(B).

47 Chem. Mfrs. Ass’'nv. EPA, 870 F.2d at 219 n.157.

548 See Section X.F.2 - The Act Prohibits EPA’s Proposed Subcategory.

3% See Am. Iron and Steel Inst. v. EPA, 526 F.2d 1027, 1052 n.51 (3d Cir. 1975) (“[1]t is clear that for
‘BATEA’ standards, cost was to be less important than for the ‘BPCTCA’ standards, and that for even the
‘BPCTCA’ standards cost was not to be given primary importance.”).
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330 Nat’l Crushed Stone, 449 U.S. at 74.

31 Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

552 Citizens Coal Council v. EPA, 447 F.3d 879, 893 (6th Cir. 2006).

533 Texas Oil & Gas Ass’n, 161 F.3d at 934. See also Sw. Elec. Power Co., 920 F.3d at 1006 (“[T]he Act
lists factors the Administrator must consider in determining BAT.”).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 184

Comment Excerpt:

XIV. THE ENDANGERED SPECIES ACT REQUIRES EPA TO CONSULT WITH THE
FISH AND WILDLIFE SERVICE AND NATIONAL MARINE FISHERIESSERVICE
BEFORE FINALIZING THE RULE.

Section 2(c) of the Endangered Species Act (“ESA”) establishes that “all Federal departments
and agencies shall seek to conserve endangered species and threatened species and shall utilize
their authorities in furtherance of the purposes of this Act.”®® The ESA defines “conservation”
to mean “the use of all methods and procedures which are necessary to bring any endangered
species or threatened species to the point at which the measures provided pursuant to this Act are
no longer necessary.”%®! As the Supreme Court has unequivocally summarized, the ESA’s
“language, history, and structure” make clear “beyond a doubt” that “Congress intended
endangered species to be afforded the highest of priorities” and endangered species should be
given “priority over the ‘primary missions’ of federal agencies.”®? Simply put, “the plain intent
of Congress in enacting this statute was to halt and reverse the trend toward species extinction,
whatever the cost.”%%?

To fulfill the substantive purposes of the ESA, each federal agency is required under Section 7 of
the Act to engage in consultation with the U.S. Fish and Wildlife Service (“FWS”) and/or the
National Marine Fisheries Service (“NMFS” or, collectively, the “Services”) to “insure that any
action authorized, funded, or carried out by such agency . . . is not likely to jeopardize the
continued existence of any endangered species or threatened species or result in the destruction
or adverse modification of habitat of such species . . . determined . . . to be critical.”®*

EPA’s duty to engage in the Section 7 consultation process prior to taking any action that “may
affect” a threatened or endangered species or their habitats is firmly established by the
unambiguous text of the ESA.* Section 7 consultation is required for every

discretionary agency action that “may affect listed species or critical habitat.”%*® Agency
“action” is broadly defined in the ESA’s implementing regulations to include “(a) actions
intended to conserve listed species or their habitat; (b) the promulgation of regulations; (c) the
granting of licenses, contracts, leases, easements, rights-of-way, permits, or grants-in-aid; or (d)
actions directly or indirectly causing modifications to the land, water, or air.”%’ The Services’
joint regulations further clearly require programmatic consultations on federal, nationwide
rulemakings that impact listed species. **®
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Under these unambiguous terms and in light of the facts of the current rulemaking, the ESA
requires that EPA consult with the Services and prepare a biological opinion prior to taking
action on the 2019 Proposal.

0016 U.S.C. § 1531(c)(1).

92 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 174-75 (1978).

93 1d. at 184 (emphasis added).

0416 U.S.C. § 1536(a)(2).

% See, e.g., Tenn. Valley Auth., 437 U.S. at 188 (In describing the “broad sweep” of the statute’s authority, the
Court established that “[i]n passing the Endangered Species Act of 1973, Congress was also aware of certain
instances in which exceptions to the statute's broad sweep would be necessary. Thus, § 10, [ . .. ] creates a number
of limited ‘hardship exemptions,” none of which would even remotely apply to the Tellico Project. In fact, there are
no exemptions in the Endangered Species Act for federal agencies, meaning that under the maxim expressio
unius est exclusio alterius, we must presume that these were the only ‘hardship cases’ Congress intended to
exempt”).

0% See Nat’l Ass’'n of Home Builders v. Defs. of Wildlife, 551 U.S. 644 (2007); 50 C.F.R. § 402.14(a).
071d. § 402.02 (emphasis added).

98 See, e.g., Interagency Cooperation — Endangered Species Act of 1973, as Amended; Incidental Take Statements,
80 Fed. Reg. 26,832 (May 11, 2015) (attached).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 188

Comment Excerpt:

B. EPA Retains Considerable Discretion in Setting Effluent Limitation Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

The Supreme Court in National Ass’'n of Home Builders v. Defenders of Wildlife identified a
narrow exception to the Section 7 consultation requirement when the federal agency has no
statutory discretion to act.”!” That exception does not apply here.

In Home Builders, the Court held that Section 402(b) of the CWA does not require ESA
consultations because EPA action under Section 402(b) is nondiscretionary: once a state has
“met nine specified criteria” under the law, EPA “shall approve” and transfer the NPDES
permitting authority to a state.”?’ Nevertheless, EPA boldly attempts to stretch the Court’s
holding here to claim that the 2019 Proposal is non-discretionary.”?!

This rulemaking, however, is not similar to Home Builders as a matter of law or of fact. First, as
EPA has consistently demonstrated throughout the variety of changes between the 2015 ELG
Rule and the 2019 Proposal (as well as through past ELG rulemakings), it possesses substantial
discretion to decide what to include in its ELG rulemakings and ultimately what course of action
to take.”*? Indeed, EPA itself agrees, arguing within its own preamble that, “[t]he Agency retains
considerable discretion in assigning the weight to be accorded [to] each of these required
consideration factors.”’?*> And then again that, “[t]he EPA’s proposal is based on its discretion to
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give particular weight to the CWA Section 304(b).”"?* The decision to rollback and weaken
standards for ELGs is clearly a discretionary policy decision and not a ministerial or
nondiscretionary action where EPA is compelled to act by a clear statutory command.

The D.C. Circuit has consistently held since as early as 1978 that EPA possesses discretion when
setting effluent limitation guidelines.”® In describing this discretion in Weyerhaeuser Co. v.
Costle, the D.C. Circuit noted that among the “consideration factors” that EPA shall weigh
include “non-water quality environmental impact” and “other factors as the Administrator deems
appropriate.”’?® Similarly in a very recent 2019 case, the D.C. Circuit also held that EPA retained
discretion when setting annual biomass-based fuel standards because it must consider six factors,
one of which is based “on environmental considerations, such as concerns about wetland
conversion, wildlife habitat, and water quality.””*” Here, the situation is comparable. Because
EPA possesses significant discretion in setting a standard such as the ELGs, it cannot attempt to
merely avoid its obligations under the ESA by labeling the rule non-discretionary without being
able to point to any statutory command making it so. The ESA and the endangered and
threatened species that rely on its consistent, lawful application demand more.

Beyond the discretion obviously provided to EPA through the four corners of the law, the 2019
Proposal also reeks of discretion in its implementation. For example, in addition to the
discretionary act of assigning the relative weights for each consideration factor, EPA developed
an optional, voluntary incentives program that extends the deadlines for compliance if facilities
implement certain process changes and controls to achieve other pollution reduction targets.”?
The CWA is silent on whether such “voluntary programs” are permissible, let alone mandatory.
Nothing in the law states that EPA shall establish these types of programs. Yet, EPA’s
discretionary choice to develop this voluntary program will have real-world impacts on many
endangered species because the program extends the period of time that those species will
potentially be exposed to toxic pollutants.

EPA must, therefore, comply with the procedural and substantive requirements of the ESA
before moving forward with the 2019 Proposal.

9 Nat’l Ass’n of Home Builders v. Defs. of Wildlife, 551 U.S. 644 (2007); 50 C.F.R. § 402.14(a).

720 1d. at 650.

721 Email from Richard J. Benware, Team Leader, U.S. EPA-Office of Water Steam Elec. ELG, to Brett Hartl, Gov’t
Affairs Dir., Ctr. for Biology Diversity (Nov. 27, 2019) (“re: Question regarding ELGs for the Steam Electric Power
Generating Point Source Category”) (“The EPA has not prepared a Biological Evaluation at this time, and due to the
lack of discretion to consider such information, does not currently intend to do so. However, this is only a proposed
rule, and to the extent that you have comments on this issue, I encourage you to submit them to the docket within the
public comment period so that we may appropriately consider them.”) (attached).

722 Commenters note that the mere fact that an agency possesses discretion does not shield or insulate them when an
action is taken in a lawless, arbitrary, or capricious manner.

232019 Proposal at 64,624 (emphasis added) (citation omitted).

724 1d. at 64,635 (emphasis added).

25 Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1045 (D.C. Cir. 1978) (“In contrast, Congress did not mandate
any particular structure or weight for the many consideration factors. Rather, it left EPA with discretion to decide
how to account for the consideration factors, and how much weight to give each factor.”).

726 Id

27 Am. Fuel & Petrochemical Mfrs. v. EPA, 937 F.3d 559, 597 (D.C. Cir. 2019).

728 84 Fed. Reg. at 64,622.
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Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 189

Comment Excerpt:

C. EPA Must Engage in Formal Section 7 Consultation on the 2019 Proposal Because the
Action “May Effect” ESA-Listed Species

Given EPA’s considerable discretion in this action, it must lawfully comply with its obligations
under the ESA. To comply with the requirements of the ESA, EPA must first make a threshold
determination as to whether its actions will either have “no effect” or “may affect” any
threatened or endangered species. As discussed by the D.C. Circuit in American Fuel &
Petrochemical Manufacturers,

As the first step in this process, the agency must make an “effects determination,” i.e., the

agency must assess whether a proposed action “may affect” listed species or critical habitat. 50
C.F.R. § 402.14(a). If so, the agency must engage in formal consultation with the Services. But if
the agency makes a “no effect” determination by finding that its proposed action “will not affect
any listed species or critical habitat,” then “it is not required to consult” with the Services.’?’

Additional cases reinforce the simple proposition that a regulation that may affect endangered
species must be the subject of consultation.”** And indeed, in this instance the analysis as to
whether this action “may effect” species, and therefore require EPA to consult with the Services
and prepare a Biological Opinion,”! is a simple one because the 2019 Proposal already concedes
that the changes here will certainly result in adverse effects on endangered species and their

critical habitats, as discussed more specifically below.

During the formal consultation process, the Services assess the environmental baseline, which is
defined as “the past and present impacts of all Federal, State, or private actions and other human
activities in an action area, the anticipated impacts of all proposed Federal projects in an action
area that have already undergone formal or early [S]ection 7 consultation, and the impact of State
or private actions that are contemporaneous with the consultation in process.”’*? In addition, the
Services assess the cumulative effects to the species — which are defined as “those effects of
future State or private activities, not involving Federal activities, that are reasonably certain to
occur within the action area of the Federal action subject to consultation” — and determine if the
agency action jeopardizes the continued existence of each species impacted by the agency
action.”* As Commenters note here, the proper legal baseline is the 2015 ELG Rule, despite
EPA’s attempts in the preamble to confuse the issue and manipulate the baseline in its favor.

2 Am. Fuel & Petrochemical Mfrs., 937 F.3d at 597.
730 See, e.g., W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th Cir. 2011); Nat’l Parks
Conservation Ass’n v. Jewell, 62 F. Supp. 3d 7 (D.D.C. 2014); Citizens for Better Forestry v. USDA,
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481 F. Supp. 2d 1059 (N.D. Cal. 2007); Wash. Toxics Coal. v. U.S. Dep’t of Interior, 457 F. Supp. 2d 1158
(W.D. Wash. 2006).

731 Under the joint regulations implementing the ESA, if an impact on a listed species is predicted to occur, then
EPA must complete consultations with the Services. If EPA elects to first complete an informal consultation, it must
first determine whether its action is “not likely to adversely affect” (NLAA) a listed species or is “likely to adversely
affect” (LAA) a listed species. The Services define “NLAA” determination to encompass those situations where
effects on listed species are expected to be “discountable, insignificant, or completely beneficial.” Discountable
effects are very rare, and limited to situations where it is not possible to “meaningfully measure, detect, or evaluate”
harmful impacts. Any harm or take of an individual member of a listed species crosses the LAA threshold and
requires formal consultations with the Services. For additional information, see U.S. Fish & Wildlife Serv. & Nat’l
Marine Fisheries Serv., Endangered Species Consultation Handbook: Procedures for Conducting Consultation and
Conference Activities Under Section 7 of the Endangered Species Act (1998), https://www.fws.gov/endangered/esa-
library/pdf/esa_section7 handbook.pdf (attached).

32 1d. at E-10.

733 1d. at xiii.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 192

Comment Excerpt:

D. Section 7(d) of the ESA Prohibits a Federal Agency from Making Any Irreversible or
Irretrievable Commitments of Resources Prior to Completing the Section 7 Consultation
Process

In addition to EPA’s specific Section 7 consultation obligations, Section 7(d) of the ESA
prohibits a federal agency from “[making] any irreversible or irretrievable commitment of
resources with respect to the agency action which has the effect of foreclosing the formulation or
implementation of any reasonable and prudent alternative measures . . . .”’* By failing to consult
with the Services, EPA will be taking action that will push more endangered species toward
extinction while denying the possibility that a reasonable and prudent measure could ever be
implemented to protect a listed species or its critical habitat. Accordingly, EPA would be in
violation of Section 7(d) of the ESA should it finalize the 2019 Proposal without first consulting
with the Services.

In sum: in recent years, Commenters have experienced numerous instances in which EPA
appears to deliberately misconstrue the purpose of ESA consultations in an attempt to avoid
those obligations. By skirting the procedural requirements of the ESA, EPA exacerbates

the substantive violations of the law’s command not to jeopardize the existence of any
endangered or threatened species.”® The procedural and substantive goals of the ESA
consultation process do not compel EPA — or any agency for that matter — to take only those
actions that are the most beneficial imaginable for listed species.

With respect to this rulemaking, the ESA does not compel EPA to only set ELGs that are the best
for endangered species. Instead, it requires that EPA consider and analyze the impacts on listed
species in consultation with the Services and, through that analysis, determine whether its
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choices and actions might cause harm to listed species. If the consultation process finds that the
2019 Proposal jeopardizes a particular threatened or endangered species, EPA still retains
discretion on how to proceed, but it must do so after participating in formal consultation and will
need to implement reasonable and prudent alternatives, as recommended by the Services, or
other equally protective conservation measures. If it does not, its actions here will doom
countless species to preventable and unlawful further imperilment and jeopardy under the ESA.

7516 U.S.C. § 1536(d).
"6 Thomas v. Peterson, 753 F. 2d 754, 765 (9th Cir. 1985) (“If anything, the strict substantive provisions of the

ESA justify more stringent enforcement of its procedural requirements, because the procedural requirements are
designed to ensure compliance with the substantive provisions. The ESA’s procedural requirements call for a
systematic determination of the effects of a federal project on endangered species. If a project is allowed to proceed
without substantial compliance with those procedural requirements, there can be no assurance that a violation of the
ESA's substantive provisions will not result.”).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 205

Comment Excerpt:
XVIILEPA FAILED TO ENSURE ADEQUATE PUBLIC PARTICIPATION.

A. Both the Clean Water Act and the Administrative Procedure Act Require Meaningful
Public Participation.

EPA must provide meaningful time and opportunity to comment on proposed rules. The
Administrative Procedure Act directs that agencies undertaking rulemaking allow “interested
persons an opportunity to participate,” and empowers courts to invalidate agency decisions,
including those concerning the public comment opportunity, if such choices are arbitrary” or
“capricious,” or the agency commits “an abuse of discretion” in establishing the comment
opportunity.”® The Clean Water Act similarly provides that “[pJublic participation in the
development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or
program established by the Administrator or any State under this Act shall be provided for,
encouraged, and assisted by the Administrator and the States.””** And the presumptive minimum
comment period for run-of-the-mill rulemakings pursuant to Executive Order 12,866 is sixty
days.”®

B. EPA Refused To Provide In-Person Public Hearings.

EPA did not provide members of the public an opportunity to appear in person to testify before
the agency and share concerns about the proposal. Instead, the agency held a “virtual” public
hearing on December 19, during which participants were limited to brief, three-minute remarks.
Furthermore, EPA discouraged public input during the hearing on the bulk of the proposal, as the
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agency sought to limit the subject matter of the hearing to the proposed changes to the
pretreatment standards only.”¢

EPA denied the public a requested in-person public hearing. EPA apparently concluded that an
online input session is a meaningful opportunity for comment, but that is mistaken. As eighty-
seven groups that joined to request an in-person hearing stressed:

A genuine public hearing serves many critical functions. It offers any member of the public the
opportunity to speak directly to agency representatives, who are physically present in the room.
It provides the public with opportunities to bring visual aids, such as maps, photos, contaminated
water and soil, etc. The speaker also has the opportunity to have family members or other
representatives from the impacted community present as support. The agency, in turn, has the
immeasurable and irreplaceable benefit of seeing the speakers and hearing their testimonies
directly, which may be filled with emotion and urgency that cannot be conveyed in a phone call.
Members of government agencies, elected officials, the press, and the general public similarly
have the opportunity to gain such knowledge during a genuine public hearing. A call session is
not an appropriate or legal substitute for in-person public hearings.”’

Consequently, EPA’s refusal to hold an in-person public hearing on the full range of issues
deprived people concerned about this rulemaking all of these important values.

EPA’s longstanding interpretation is that a public hearing is an in-person event. EPA’s public
participation regulations applicable to Clean Water Act rulemakings commit the Agency to
“provide for, encourage, and assist the participation of the public,””*® and “to foster a spirit of
openness and mutual trust among EPA . . . and the public” and “use all feasible means to create
opportunities for public participation, and to stimulate and support participation.””®’

Furthermore, EPA defines “public participation” as “providing ample opportunity for interested
and affected parties to communicate their views” and “providing access to the decision-making
process, seeking input from and conducting dialogue with the public.”8% As noted by the former
EPA official responsible for promulgating the Agency’s public participation regulations: “Part
25 Public Participation regulation expected hearings to be in-person hearings and that was the
common understanding at EPA.”%!

EPA guidance documents reinforce the point that additional means of encouraging public input
should only supplement, but not replace, in-person hearings, which are the bedrock of public
participation. When EPA updated its program-wide Public Involvement Policy in 2003 to
“reflect[] . . . new options for public involvement through the internet,” it stated that the new
Policy “is meant to encourage development of new tools for public involvement and should
not limit the degree or types of public involvement already in use at EPA.”%0? Similarly, the
policy says, “[w]henever feasible, Agency officials should strive to provide increased
opportunities for public involvement above and beyond the minimum regulatory
requirements.”8%?

Underscoring the fact that online engagement should supplement, but not replace, in-person
hearings is a report prepared for EPA regarding a two-week, interactive, online dialogue it
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conducted “to complement the formal notice-and-comment process” for input on the draft 2003
Public Involvement Policy.®** While highlighting the potential benefits of using online tools to
reach “a much larger and diverse population,” the report found that such tools should not replace
traditional in-person events.

Broad support for future use of on-line dialogues at EPA came with an important condition: that
they be used only in conjunction with traditional approaches to participation. According to
respondents, too many people lack computer access for EPA to replace traditional public
participation with on-line dialogues. Some respondents also said that the dynamics of on-line
interaction were simply not as rich and productive as face-to-face participation.?

EPA’s National Environmental Justice Advisory Council (“NEJAC”) makes this same point.
“Social media and technology . . . should not take the place of face-to-face engagement with
community members.”%% Indeed, limiting public participation opportunities to those with
internet access has serious environmental justice impacts. Approximately 10% of American
adults lack internet access, with a disproportionate share of that population being black,
Hispanic, and/or low-income.?"’

Long-time EPA personnel who were directly involved in the Agency’s public participation
efforts have made it clear that hearing directly, in-person, from affected citizens is a crucial part
of the decision-making process. The following two statements have been provided by former
EPA staffers to the docket of the related CCR “Part A proposal:

I served as a hearing panelist and auditor for many EPA public hearings, and assure you that it
makes a difference to actually see and interact with members of the public who give hearing
testimony. It is not just the opportunity to see witnesses and assess body language. Having a live
presence can promote dialogue, and encourage questioning that elicits useful information. This is
much harder to do when contact is a disembodied voice. It is also moving for EPA panelists to
see ordinary citizens coming to testify, many taking time off from jobs to do so. . . . There is also
the important gain in perspective from getting out of headquarters to see people in the rest of the
country. This perspective is lost in the virtual context, when EPA personnel participate from
headquarters.?%

The agency would receive better information as part of this rulemaking process if it were to
include face-to-face communications as part of its process to receive feedback on the proposed
regulations from the public.5%

EPA’s current failure to provide an in-person opportunity to weigh in on changes to the effluent
limitations applicable to power plants contrasts with the agency’s approach in developing the
requirements that EPA now proposes to change. In 2013, during the public comment period on
the proposed rules, EPA held an in-person hearing in Washington, DC.5!°

The agency’s actions denying a meaningful public hearing on the proposal thus contravenes the
Clean Water Act’s instruction to EPA to facilitate public participation in its rulemakings.
Moreover, EPA’s failure to explain its deviation from the robust policy of public dialogue
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reflected in its preexisting regulations, policy guidance, and the observations of former agency
staff is arbitrary and capricious.

7935 U.S.C. §§ 553(c), 706(2)(A); see also Fund for Animals, Inc. v. Rice, 85 F.3d 535, 545 (11th Cir. 1996)
(evaluating agency’s refusal to hold public hearing to determine if action was arbitrary or capricious or abuse of
discretion).

794 Clean Water Act § 101(e); 33 U.S.C. § 1251(e).

5 E.0. 12,866, 58 Fed. Reg. 51,735, § 6(a)(1) (Sept. 30, 1993) (“[E]ach agency should afford the public a
meaningful opportunity to comment on any proposed regulation, which in most cases should include a comment
period of not less than 60 days.”).

796 EPA, Steam Electric Power Generating Effluent Guidelines — 2019 Proposed Revisions: Public Hearing,
https://www.epa.gov/eg/steam-electric-power-generating-effluent-guidelines-2019-proposed-revisions#public-
hearing (visited Dec. 18, 2019) (“The EPA will conduct a public hearing on the proposed pretreatment standards on
Thursday, December 19, 2019, at 1:00 PM EST. The hearing will be conducted online only.”).

77 Letter from L. Evans & T. Cmar, Earthjustice et al., to P. Wright & D. Ross, EPA, Re: Request for Public
Hearings and 120-Day Comment Periods for Proposed Rules regarding Coal Combustion Residuals Closure
Deadlines (Part A) and Revision of Steam Electric Power Generating Effluent Limitations Guidelines, Docket ID
No. EPA-HQ-OW-2019-0172-0025 (Dec. 4, 2019).

840 C.F.R. § 25.3(a).

7 1d. § 25.3(c).

800 1d. § 25.3(b).

801 Lee Daneker, Comment Letter submitted to Docket No. EPA-HQ-OLEM-2019-0172-0027 (Jan. 7, 2020)
(attached). EPA has not amended its Public Participation Regulations, 40 C.F.R. Part 25, since promulgating them
under Mr. Daneker’s stewardship in 1979.

802 68 Fed. Reg. 33,946, 33,946-47 (June 6, 2003). See also EPA, Public Involvement Policy and Related
Documents, https://archive.epa.gov/publicinvolvement/web/html/index-6.html.

803 [4.

80468 Fed. Reg. 33,946 (June 6, 2003). See also Thomas C. Beierle, RFF Report, Democracy On-Line: An
Evaluation of the National Dialogue on Public Involvement in EPA Decisions (Jan. 2002) at 8,
https://archive.epa.gov/publicinvolvement/web/html/index-6.html (attached).

805 Thomas C. Beierle, RFF Report, Democracy On-Line: An Evaluation of the National Dialogue on Public
Involvement in EPA Decisions (Jan. 2002) at 32, https://archive.epa.gov/publicinvolvement/web/html/index-6.html
(attached).

806 NEJAC, Model Guidelines for Public Participation: An Update to the 1996 NEJAC Model Plan for Public
Participation (Jan. 25, 2013) at 5, https://www.epa.gov/environmentaljustice/model-guidelines-public-participation
(attached).

807 Monica Anderson et al., 10% of American’s don’t use the internet. Who are they? Pew Research Center (Apr. 22,
2019), https://www.pewresearch.org/fact-tank/2019/04/22/some-americans-dont-use-the-internet-who-are-they/
(attached).

808 Steven Silverman, Comment Letter submitted to Docket No. EPA-HQ-OLEM-2019-0172-0026 (Jan. 6, 2020)
(attached).

809 Lee Daneker, Comment Letter submitted to Docket No. EPA-HQ-OLEM-2019-0172-0027 (Jan. 7, 2020)
(attached).

810 78 Fed. Reg. 34,432 (June 7, 2013).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 206

Comment Excerpt:
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C. A Sixty-Day Public Comment Period, Including Several Holidays, Was Manifestly
Inadequate for This Rulemaking.

EPA established January 21 as the end of the public comment period, which began on November
22. Four federal holidays were observed during this period — Thanksgiving Day, Christmas Day,
New Year’s Day, and Martin Luther King, Jr.’s Birthday. People interested in this rulemaking
also celebrated Hanukkah and Kwanzaa during this time and many of these holidays commonly
involve extended family vacations and days away from work. Practically speaking, the comment
period EPA has afforded to the public is substantially shorter than sixty days.

The docket for this proposed rule contains 1146 entries of supporting materials that were added
on November 22, the date the proposal was published in the Federal Register. Many of these
materials are highly technical in nature,®!! others are unavailable online because they contain
copyrighted information,®'? and others are unavailable altogether because they have been deemed
to contain confidential business information.®!* Additional materials were added after the
proposal was published.®!'* Adequately analyzing the available material and determining how it
bears on application of the Clean Water Act to the power plant sector will be practically
impossible in the short time EPA has permitted the public to comment.

The regulations that EPA seeks to amend were finalized following a robust public comment
period. Specifically, “EPA published the proposed rule on June 7, 2013, and took public
comments until September 20, 2013,”8!° a total of 112 days. In keeping with that approach,
nearly ninety organizations asked EPA to establish a 120-day comment period for the proposed
revisions. However, EPA denied that request.

EPA’s constrained opportunity for public comment contradicted the Clean Water Act’s
instruction to facilitate such participation. EPA also violated the Administrative Procedure Act.
Because EPA established a period that, considering holidays, was effectively much shorter than
sixty days, because it did not consider the time that would be necessary for commenters to
adequately analyze new record materials, and because this rulemaking involves detailed
technical and economic information, the agency utterly failed to consider a critical aspect of the
issue in determining the comment period. As such, the chosen period was arbitrary and
capricious.3!®

811 See, e.g., PacifiCorp, 2017 Integrated Resource Plan: Volume I, Docket ID No. EPA-HQ-OW-2009-0819-7243
(Apr. 4,2017).

812 See, e.g., A. Lewis and D. Mayfield, EPRI, Ecological Effects of Coal Combustion Products — A Literature
Review — DCN SE08171, Docket ID No. EPA-HQ-OW-2009-0819-8228 (Dec. 1, 2011).

813 See, e.g., EPRI, Thermal Evaporation Technologies for Treating Power Plant Wastewater: A Review of Six
Technologies, Docket ID No. EPA-HQ-OW-2009-0819-7370 (Sept. 1, 2017).

814 See, e.g., Email from N. Dernick, NiSource, Inc. to R. Benware, EPA, Re: NIPSCO Follow-Up from ELG
Submission Meeting, Docket ID No. EPA-HQ-OW-2009-0819-8275 (June 8, 2018) (posted to docket Dec. 3, 2019).
81580 Fed. Reg. at 67,844.

81 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 US 29, 43 (1983) (agency rule is
arbitrary and capricious if, among other things, “the agency has relied on factors which Congress has not intended it
to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision
that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertise”™).
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2 Scope and Applicability

No comment excerpts were received on this topic.

3 Regulatory Options - General

Commenter Name: Jennifer Mclvor

Commenter Affiliation: Berkshire Hathaway Energy Company
Document Control Number: EPA-HQ-OW-2009-0819-8297-A1
Comment Excerpt Number: 1

Comment Excerpt:

1. The proposed rule provides appropriate clarification and flexibility for industry.

EPA’s proposal properly acknowledges uncertainty in the modeled results associated with
impacts that will result from implementing the proposed amendments.! EPA further
acknowledges that actual compliance costs could be higher than estimated for the four different
regulatory options it analyzed. For that reason, EPA should select options in the final rule that
allow permitting authorities the flexibility to determine final compliance actions and deadlines.

1 84 Fed. Reg. 64,620, 64,622.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 121

Comment Excerpt:

D. EPA’s Economic Impact Analysis Should Account for the Costs of Complying with
BATW and FGD Wastewater Limits Established for Plants that Installed or Planned to
Install Technologies Because of the 2015 ELG Rule.

In addition to removing retiring and repowering units from the universe of units for which costs
were assigned, for each unit that remained in the database, EPA reviewed the changes in the
unit’s present or planned technology for BATW and FGD wastewater. According to EPA’s
Supplemental TDD, in order to calculate the incremental costs of the regulatory options and their
economic impacts, EPA updated the industry profile to reflect BATW and FGD wastewater
retrofits put in place after the 2015 rule or planned for installation by December 31, 2028.
Supplemental TDD, Section 5; ERG, 2019 Industry Change Memo at 6-7. In other words, to the
extent the facility already had in place (or planned to have in place by the end of 2028) a
technology that would satisfy the proposed regulatory option, EPA did not count that cost, or the
economic impact of that cost, as a cost of the Proposed Rule. Although the ERG analysis

1-84



Response to Public Comments for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

Part 1: Comment Excerpts by Comment Code

correctly notes the deadlines EPA has proposed for complying with its preferred option, except
for the VIP option, those deadlines are three to five years before the end of 2028. ERG, 2019
Industry Change Memo at 2 n.2. Neither the Supplemental TDD nor the ERG memorandum
discusses the implications of this disconnect.

Thus, the costs and economic impacts of the regulatory options EPA evaluated apparently did
not include the costs of any technology the units in question had installed, or indicated they were
prepared to install, since 2015, even if those technology changes were driven in whole or in part
by the 2015 ELG rule and even though some or all of those costs will be incurred after EPA
finishes this rulemaking. This is problematic, given that one of the grounds for reconsideration
was to examine whether EPA had underestimated the costs (or overestimated the performance)
of the technologies on which EPA based the 2015 rule. See UWAG, Petition for Reconsideration
of EPA’s Effluent Limitations Guidelines and Standards for the Steam Electric Power
Generating Point Source Category, EPA-HQ-OW-2009-0819-6478 (Mar. 24, 2017); EPA, Letter
to Petitioners in Response to the Petitions for Agency Reconsideration and Stay of Effluent
Guidelines for the Steam Electric Point Source Category, EPA-HQ-OW-2009-0819- 6483 (Apr.
12, 2017).

Adjusting the industry profile in this fashion underestimates the costs and economic impacts of
the rule. For example, if a company already has committed to installing chemical precipitation
with some form of biological treatment and EPA has now changed the mercury limits to require
performance that only ultrafiltration (a far more expensive technology than sand filters) can
provide, EPA’s approach will not take into account the total cost of both the system the facility
planned to install and the additional technology the Proposed Rule will require. As a result, EPA
will underestimate the impact of the technology-based limits on that facility.

EPA should consider the total cost and economic impacts of all technologies that will be required
by any final rule, taking into account the actual applicability dates by which technologies must
be in place.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 13

Comment Excerpt:
B. EPA Fails To Compare Regulatory Options To The Correct Baseline

EPA’s baseline — the 2015 ELG Rule — makes sense from a narrow legal perspective, in the
sense that one may want to evaluate how the 2019 Proposal will affect existing legal obligations.
However, very few plants have installed the pollution controls on bottom ash transport water and
FGD wastewater required by the 2015 rule. As a result, for all practical purposes, the rule has not
yet been implemented for these wastestreams.®* If one wants to know how the 2019 Proposal will
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change costs and pollution loads going forward, the appropriate baseline is current conditions.
And indeed, EPA used a current conditions baseline for some purposes, for example in justifying
a low-utilization subcategory.®

Yet EPA arbitrarily fails to compare its regulatory options to current conditions in most of its
analyses. As a result, the Agency fails to provide useful information about the extent to which
each regulatory option will affect compliance costs and environmental outcomes relative to the
existing state of the industry. This is arbitrary and capricious.

% Very few units have installed the FGD treatment systems required by the 2015 Rule. According to the ERG
“current discharges” memorandum, of the seventy-one plants with an FGD treatments system, thirty are simply
using ponds (no further treatment), another thirty-one are using chemical precipitation, and only nine are using
chemical precipitation and biological treatment (or something more advanced). ERG, Pollutant Loadings Associated
with Current Discharges of FGD Wastewater and Bottom Ash Transport Water — DCN SE07214, Docket ID No.
EPA-HQ-OW-2009-0819-7836 (July 15, 2019). For bottom ash, where the 2015 Rule would require zero discharge
for virtually all units, only 38% of plants are currently achieving zero discharge. Id.

% See, e.g., 84 Fed. Reg. at 64,638 (“Figure VIII-1 below presents costs per MWh produced as measured against the
status quo, rather than against the 2015 rule baseline.”).

Commenter Name: Jennifer Mclvor

Commenter Affiliation: Berkshire Hathaway Energy Company
Document Control Number: EPA-HQ-OW-2009-0819-8297-A1
Comment Excerpt Number: 4

Comment Excerpt:

Berkshire Hathaway Energy supports the proposed changes to the bottom ash (BA) transport
water and flue gas desulfurization (FGD) wastewater limitations. Specifically, Berkshire
Hathaway Energy supports the rule modifications that allow for flexibility as it relates to
discharge of BA transport water and FGD wastewater. The inclusion of a categorical prohibition
on the discharge of BA transport water in the 2015 final rule was unexpected since EPA’s four
preferred options in the proposed 2015 rule identified impoundments as the technology basis for
BAT, except for units with generating capacity larger than 400 MW. The 2019 proposal properly
addresses the unexpected confusion and complications presented by the 2015 rule’s handling of
BA transport water and FGD wastewater, and provides an appropriate compliance path for
handling both waste streams using cost-effective methods.

EPA should also maximize flexibility for permitting authorities and regulated facilities in
developing limits for BA system purge water in order to address differences in climates and site-
specific BA handling configurations.

Commenter Name: Robert Chapman
Commenter Affiliation: Electric Power Research Institute, Inc. (EPRI)
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Document Control Number: EPA-HQ-OW-2009-0819-8293-A1
Comment Excerpt Number: 71

Comment Excerpt:
H.1.3.4 Pollutant reduction comparison of the current industry practices and Option 2.

EPRI’s analysis confirms that Option 2 is highly effective at reducing BATW TWPEs. EPA’s
proposed Option 2 includes dry handling or high recycle rates for most units, surface
impoundments for units retiring by 2028 and surface impoundments and BMP for low utilization
units.

Commenter Name: Toni Presnell

Commenter Affiliation: Oglethorpe Power Corporation
Document Control Number: EPA-HQ-OW-2009-0819-8318-A1
Comment Excerpt Number: 1

Comment Excerpt:

Oglethorpe Power is generally supportive of EPA’s Proposed Rule to revise the current effluent
discharge limitations for FGD wastewater and BA transport water under the 2015 ELG rules. As
a general matter, EPA has set overly stringent discharge limitations for metals and other
wastewater constituents that cannot be reliably achieved by the “best available” control
technologies selected by EPA itself in the ELG rulemaking. To correct this problem, the
Corporation supports EPA’s proposal to establish new source subcategories for EGU boilers that
have low-utilization levels or will retire by December 31, 2028. The adoption of these proposed
new source subcategories is necessary to avoid the imposition of excessive compliance costs and
address unique operating conditions of affected EGU sources.

Commenter Name: Martha Thomsen, Baker Botts L.L.P.
Commenter Affiliation: Cross-Cutting Issues Group (CCIG)
Document Control Number: EPA-HQ-OW-2009-0819-8326-A1
Comment Excerpt Number: 1

Comment Excerpt:

CCIG appreciates EPA considering the real-world impacts of the 2015 ELG Rule and addressing
those impacts in the Proposed Rule. The Group supports the Proposed Rule’s numeric effluent
limitations on BAT for FGD wastewater and BATW, as well as the proposed new retirement
subcategory.
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Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springtield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 6

Comment Excerpt:

With regard to FGD wastewater limits, the proposal for PSES is identical to that for BAT (with
the exception of a shorter compliance period for PSES). These limits are based on the selected
technology of Chemical Precipitation plus Low-Hydraulic Residence Time Biological Treatment
(LRTR). In addition, USEPA's reconsideration analysis resulted in the adjustment of certain
numeric effluent limits (increasing some and decreasing others) for arsenic, mercury, selenium
and nitrate-nitrite as N. CWLP is generally supportive of these changes, though as explained
below, they are unnecessary and inappropriate as applied to Dallman Unit 4 given the
fundamentally different factors in its process and pretreatment from those considered by USEPA
in developing the rule.

Commenter Name: Bill Matthews

Commenter Affiliation: Cleco Corporate Holdings LLC
Document Control Number: EPA-HQ-OW-2009-0819-8325-A1
Comment Excerpt Number: 1

Comment Excerpt:

On November 22, 2019, the U.S. Environmental Protection Agency ("EPA" or "the Agency")
proposed revisions to the Effluent Limitations Guidelines and Standards for the Steam Electric
Power Generating Point Source Category, 40 C.F.R. Pait 423. ! The proposals include important
changes to determinations of "best available technology economically achievable" ("BAT")
promulgated in a 2015 rule. ? These changes will address fundamental deficiencies in the 2015
rule and provide much-needed relief to regulated entities and permitting authorities facing large
capital costs based on umealistic, infeasible, and hasty standards. Cleco Corporate Holdings LLC
("Cleco") therefore suppolts the general tlu-ust of the proposed revisions. Cleco also
recommends improvements to the revisions to better aclmowledge real-world operating
conditions and disproportionate costs of compliance.

! See generally Effiuent Limitations Guidelines and Standards for th;. Stearn Electric Power Generating Point
Source Category, 84 Fed. Reg. 64,620 (proposed Nov. 22, 2019) [hereinafter- "Proposed Rule"].

2 See generally Effiuent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source
Category, 80 Fed. Reg. 67,837 (Nov. 3, 2015) [hereinafter "2015 Rule"].

Commenter Name: Michelle Bloodworth
Commenter Affiliation: America’s Power
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Document Control Number: EPA-HQ-OW-2009-0819-8330-A2
Comment Excerpt Number: 1

Comment Excerpt:
Importance of the Coal Fleet

There are compelling reasons to preserve coal-fired generation. The coal fleet provides fuel
security, supports grid reliability and resilience, produces affordable electricity, contributes to
fuel diversity, provides electricity when other fuels are not available or are too expensive, and
promotes national security.

The importance of the coal fleet has been recognized by the Department of Energy (DOE),
Federal Energy Regulatory Commission (FERC), North American Electric Reliability
Corporation (NERC), and grid operators, to name just a few. These entities have recognized the
essential attributes the coal fleet provides to the electric grid and have expressed concerns about
the impact of the changing electricity mix on grid reliability and resilience.?

Unfortunately, U.S. power plant owners have announced the retirement or conversion to other
fuels of a staggering number of coal-fired electric generating units (EGUs) since 2010.* Almost
700 coal-fired EGUs in 43 states—totaling 133,200 megawatts (MW) of generating
capacity—have retired or announced plans to retire. These retirements now exceed 42 percent of
the coal fleet that was operating in 2010.

It is likely that this disturbing trend in premature retirements would be exacerbated if EPA were
simply to implement the current overly stringent effluent discharge limitations for FGD
wastewater and BA transport water. These limitations not only impose excessive compliance
costs that are unnecessary to assure protection of human health and the environment, but also
may not be technically achievable for some wastewater constituents based on available control
technologies. Section 301(b) of the Clean Water Act expressly requires EPA to evaluate the
economic impact of proposed ELGs on the affected industry as a whole. As EPA has
acknowledged, the 2015 rule would lead to premature coal retirements. Therefore, it is
imperative that EPA finalize the proposed changes and take additional steps, described below, to
ensure the ELG control requirements do not cause more coal retirements.

3 See e.g., Perry, Rick, “Secretary of Energy’s Direction ...,” Received by Neil Chatterjee, Cheryl LaFleur, and
Robert Powelson, September 28, 2017; Federal Energy Regulatory Commission, Department of Energy, “Grid
Resiliency Pricing Rule,” Notice of Proposed Rulemaking, 82 Fed. Reg. 46940 (October 10, 2017); NERC,
“Comments of the North American Electric Reliability Corporation in Response to Notice of Proposed
Rulemaking,” October 23, 2017; NERC, 2017 Long Term Reliability Assessment.

4 In 2010, according to EIA, the U.S. coal fleet was comprised of 1,396 electric generating units located at 580
power plants for a total electric generating capacity of approximately 317,000 MW.

Commenter Name: Rebecca C. Tolene

Commenter Affiliation: Tennessee Vallley Authority (TVA)
Document Control Number: EPA-HQ-OW-2009-0819-8458-A1
Comment Excerpt Number: 1
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Comment Excerpt:

TVA supports EPA's proposed effluent limitations guidelines (ELGs) that allow for the
discharge of a portion of bottom ash transport water (BA TW) as well as the raising of selenium
limits. As the record that EPA has built indicates, the 2015 ELGs were not achievable for many
facilities.

Commenter Name: Eric C. Massey

Commenter Affiliation: Arizona Public Service Company
Document Control Number: EPA-HQ-OW-2009-0819-8324-A1
Comment Excerpt Number: 1

Comment Excerpt:

APS strongly supports EPA’s proposal to allow a small portion of recirculated bottom-ash
transport water (“BATW”) to be blown-down or purged in order to ensure the integrity of plant
water recycling systems, instead of the 2015’s inflexible, zero-liquid discharge requirements.?
Rather than risk the continued build-up of corrosive constituents, process upsets from
unanticipated and severe rainfall events, and failures related to proper water balance—all of
which pose serious risks to EGU reliability—EPA’s proposal allows for the proper management
of these and other conditions by authorizing BATW recirculation system blowdown—i.e., 10%
of the total recirculation system volume on a 30-day rolling average. In the absence of this
authorization, APS would have faced serious challenges meeting the 2015 ELG’s strict ZLD
requirements for BATW management, all for very little environmental benefit while creating
substantial risks to power plant reliability.

2 See, 84 Fed. Reg. at 64,675 (November 22, 2019) (proposing a new § 423.13(k)(2)(i)(A) & (B))

Commenter Name: Usha-Maria Turner

Commenter Affiliation: Oklahoma Gas and Electric Company (OG&E)
Document Control Number: EPA-HQ-OW-2009-0819-8290-A1
Comment Excerpt Number: 1

Comment Excerpt:

OG&E strongly supports EPA's proposed revision to the BATW ELG, particularly the important
addition of the ten percent discharge allowance. This allowance is both necessary and
manageable in an environmentally protective fashion.

As a member of the electric power community and the operator of high recycle rate,
closedloop systems, OG&E strongly supports this revision to the BA TW limitations and
appreciates EPA's consideration of real-world operating constraints.
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Commenter Name: Martha Thomsen, Baker Botts L.L.P.
Commenter Affiliation: Cross-Cutting Issues Group (CCIG)
Document Control Number: EPA-HQ-OW-2009-0819-8326-A1
Comment Excerpt Number: 6

Comment Excerpt:

e Limits placed on BATW purge. EPA’s Proposed Rule provides that when BATW is
reused in the FGD scrubber, the quantity of pollutants in the BATW may not exceed the
quantity determined by multiplying the flow of BATW and the concentrations listed in
Table 1 to 40 C.F.R. § 423.13(g)(1)(i).'!® EPA should clarify — in preamble, in response to
comments, or in the rule provision itself — that BATW purge sent to the FGD scrubber is
not subject to BATW limits prior to commingling with other water. Any wastewater
discharge from the FGD system would be subject to the FGD wastewater limits,
eliminating the need to place BATW limits prior to the scrubber. Further, such
clarification would encourage reuse of BATW purge water.

1640 C.F.R. § 423.13(k)(1)(i); Proposed Rule, 84 Fed. Reg. at 64,674.

Commenter Name: Michael P. Alaimo

Commenter Affiliation: Clean Fuels Michigan, et al.

Document Control Number: EPA-HQ-OW-2009-0819-8305-A1
Comment Excerpt Number: 2

Comment Excerpt:

Instead, the agency should reaffirm the zero discharge requirements for coal ash wastewater and
strengthen limits for scrubber sludge discharges to control bromide and other pollutants.

Commenter Name: Michael P. Alaimo

Commenter Affiliation: Clean Fuels Michigan, et al.

Document Control Number: EPA-HQ-OW-2009-0819-8305-A1
Comment Excerpt Number: §

Comment Excerpt:

In conclusion, the record before EPA plainly demonstrates that technologies to eliminate bottom
ash wastewater discharges and technologies to limit heavy metals, selenium, nutrients, and
bromide in FGD wastewater discharges are available, achievable, and affordable. Requiring
power plants to use these proven technologies would prevent more than a billion pounds of
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pollutants from entering U.S. waters every year, and provide hundreds of millions of dollars per
year in public health and environmental benefits. In Michigan, home to 21 percent of the worlds
fresh water, the necessity of these standards is particularly salient. Our organizations urge EPA
to abandon its plan to gut the strong 2015 standards and instead act swiftly to strengthen them.

Commenter Name: Josh Shapiro, Brian E. Frosh, Kwame Raoul, Dana Nessel, and Thomas J.
Donovan, Jr.

Commenter Affiliation: Attorneys General of Maryland, Pennsylvania, Illinois, Michigan, and
Vermont

Document Control Number: EPA-HQ-OW-2009-0819-8323-A1

Comment Excerpt Number: 1

Comment Excerpt:

we oppose any effort to weaken, roll back, or improperly extend the deadlines for compliance
with either the closure requirements applicable to coal ash impoundments or the effluent
limitation guidelines applicable to power plants that generate coal ash and related pollutants. We
therefore urge the Environmental Protection Agency (“EPA”) to retreat from those aspects of the
Coal Ash and ELG Proposals that would ease existing requirements or provide unwarranted
extensions of the compliance deadlines.

Commenter Name: Bethany Davis Noll

Commenter Affiliation: Institute for Policy Integrity, New York University School of Law
Document Control Number: EPA-HQ-OW-2009-0819-8329-A1

Comment Excerpt Number: 4

Comment Excerpt:

EPA’s proposals will significantly dilute the protectiveness of the agency’s
Clean Water Act regulations with respect to steam electric power generating point sources.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 2

Comment Excerpt:

EPA’s 2019 Proposal' was born directly from industry requests and has no justification beyond
cost savings for the electric utility industry. If finalized as proposed, EPA’s revisions would gut
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long-overdue protections established in the 2015 update to the Clean Water Act Effluent
Limitations Guidelines for Steam Electric Power Plants (the “2015 ELG Rule”).? Among other
things, that rule prohibited power plants from dumping fly ash or bottom ash wastewater into
U.S. waters and imposed stringent limits on toxic metals and other pollutants in scrubber sludge
discharges (known as “Flue Gas Desulfurization” or “FGD” wastewater). Weakening these
standards is unjustified and will result in more toxic water pollution that harms human health and
the environment. We therefore urge EPA to abandon its misguided and unlawful 2019 Proposal
to weaken the 2015 ELG Rule. Instead, for the legal and technical reasons set forth in detail
below, EPA must reaffirm the zero discharge requirement for bottom ash transport water and
also prohibit the discharge of FGD wastewater.

The record before EPA plainly demonstrates that technologies to eliminate both bottom ash
transport water and FGD wastewater are available, achievable, and affordable. Requiring power
plants to use these proven technologies would prevent more than a billion pounds of pollutants
from entering U.S. waters every year, and provide hundreds of millions of dollars per year in
public health and environmental benefits. In light of the clear technical record before EPA, the
Clean Water Act requires EPA to eliminate these wastestreams. Our organizations urge EPA to
abandon the 2019 Proposal to gut the 2015 ELG Rule and instead act swiftly to strengthen it.

! Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category, 84
Fed. Reg. 64,620 (Nov. 22,2019) (“2019 Proposal”).
2 Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category, 80
Fed. Reg. 67,837 (Nov. 3, 2015) (“2015 ELG Rule”).

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 1

Comment Excerpt:

We write to express our strong opposition to EPA’s proposal to weaken the effluent limitations
guidelines and standards for the steam electric point source category under the Clean Water Act
(the “2015 Rule”). We agree with and have joined in separate comments by Earthjustice, Clean
Water Action, Sierra Club and others explaining our significant concerns over the proposed rule.
Our purpose here is not to reiterate those comments, which we adopt and incorporate by
reference, but instead to highlight the real-world consequences of EPA’s proposals. Our focus is
on the Southeast, a region that continues to shoulder a disproportionate pollution burden from
coal-based electricity generation. The 2015 Rule appropriately forces coal-burning utilities to
lessen that burden. Accordingly, we join in urging EPA to change course and instead strengthen
the 2015 Rule with effluent limitations that would further reduce pollution of our lakes, rivers,
and streams.
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Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 4

Comment Excerpt:

In the prior Administration, EPA played a role in this progress through its Clean Water Act
prosecution of Duke Energy after the Dan River spill in North Carolina, the adoption of the 2015
ELG and CCR Rules, and otherwise. But in this Administration, EPA has contributed nothing to
this region-wide pollution cleanup, and in fact has taken action through its regulatory rollbacks
to slow progress. As the public has demanded more protection, legislatures across the country
have responded while EPA has stepped back. Coal ash legislation has been enacted by Virginia,
North Carolina, South Carolina, Illinois, and Puerto Rico — in the face of inadequate national
protections from EPA.

EPA has repeatedly acknowledged the toxicity, quantity, and dangers of the pollution streams
flowing from coal-fired plants. Yet, in this proposal, EPA does analytical backflips and
disregards evidence in order to exempt the worst coal-fired plants from existing, feasible, and
effective means of controlling water pollution. In the course of doing so, EPA simply refuses to
comply with the well-established requirements of the Clean Water Act. This proposal is in effect
EPA’s attempt to nullify the best available technology requirements set out in the Clean Water
Act. And what EPA is doing is not only illegal but contrary to plain common sense.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 5

Comment Excerpt:

Utilities across our region have announced their ability to comply with the requirements of the
2015 ELG Rule. In at least one instance, the utility has spent the money to put in place
technology to meet those standards and is seeking to recover those costs, and their permits
require them to comply with the 2015 Rule as it now stands.

...This is a proposal that embarrasses an EPA of any political stripe. We encourage EPA to
abandon this effort to help out the worst actors in the coal ash industry at the expense of
America’s communities and clean water.

Commenter Name: Thomas Cmar
Commenter Affiliation: Earthjustice et al.
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Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 207

Comment Excerpt:
XIX.CONCLUSION

For all of the reasons set forth above, and in the attachments submitted with this letter, the
undersigned Commenters strongly urge EPA to abandon the 2019 Proposal to gut the 2015 ELG
Rule and instead act swiftly to strengthen it.

Commenter Name: Bethany Davis Noll

Commenter Affiliation: Institute for Policy Integrity, New York University School of Law
Document Control Number: EPA-HQ-OW-2009-0819-8329-A1

Comment Excerpt Number: 7

Comment Excerpt:

1. Flue Gas Desulfurization Wastewater BAT/PSES

For the flue gas wastewater BAT, EPA justifies its switch from high residence time reduction to
low residence time reduction by citing $72 million in annual savings for industry.>® The agency
acknowledges that more toxic selenium will be released as a result and that the proposed BAT’s
performance is more variable than the 2015 BAT,>” but claims that the “long-term averages” for
the two technologies are similar.>® Nowhere, however, does EPA discuss quantitatively or
qualitatively what the health or environmental effects of higher spikes in selenium will be.
Before selecting the BAT, EPA must consider not only cost relative to the 2015 Rule, but also
the other statutorily required factors relative to the 2015 Rule. If these short-term spikes in toxic
selenium have no health or environmental impact, EPA must say so and explain why it believes

that to be true. Because EPA provides no information about these effects relative to the 2015
Rule, the agency violates its statutory obligation to consider whether its proposed BAT for flue
gas desulfurization wastewater is truly “best” at making progress toward eliminating pollution.
EPA’s approach also results in an arbitrarily lopsided analysis of the BAT, which impermissibly
stresses compliance costs while neglecting forgone health and environmental benefits.

56 Proposed Rule, 84 Fed. Reg. at 64,632.
57 Id. at 64,631-32.
58 Id. at 64,631.

Commenter Name: Bethany Davis Noll
Commenter Affiliation: Institute for Policy Integrity, New York University School of Law
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Document Control Number: EPA-HQ-OW-2009-0819-8329-A1
Comment Excerpt Number: 12

Comment Excerpt:

3. Proposed Overall BAT/PSES for Bottom Ash Transport Water

EPA sets laxer standards for bottom ash transport water because the agency claims that requiring
facilities with partially closed systems to switch to fully closed systems would be costly. “While
some facilities have controlled or eliminated these challenges with relatively straightforward
steps,” says EPA, other plants may require “more extensive process changes and associated
increased costs.””! The agency “does not find this higher cost to be economically unachievable,”
but considers this cost “an additional reason for the EPA not to select closed loop systems as
BAT.”"? As a result, the agency selects as the BAT a “high recycle rate system” that allows daily
discharge of polluting transport water.”

Yet EPA fails to quantitatively or qualitatively discuss the effects this individual BAT change
will have on reasonable progress toward “eliminating the discharge of all pollutants,” or the
change’s “non-water quality environmental impact.” By ignoring the likely pollution increase
resulting from this change and fixating only on cost, EPA fails the Clean Water’s statutory
mandate. The agency also engages in an impermissibly lopsided analysis that emphasizes the

Proposed Rule’s effects on compliance costs while neglecting forgone benefits.

71 1d. at 64,635.
72 1d.
73 1d. at 64,636.

Commenter Name: Gary Hess

Commenter Affiliation:

Document Control Number: EPA-HQ-OW-2009-0819-8292-A1
Comment Excerpt Number: 1

Comment Excerpt:

EPA proposes to make the effluent limitations guidelines more lenient in several respects. By
redefining the term “transport water”, EPA proposes to narrow the categories of wastewater that
are governed by the current effluent limitation guidelines and pretreatment standards in 40 CFR
Part 423. See, 40 CFR 423.11(p) (as proposed), and 40 CFR 423.11(p) (current). EPA proposes
to relax the effluent limitation related to selenium. See, 84 FR, at 64620, 64622, and 64630. EPA
also proposes to relax the requirements governing facilities that would retire by 2028. See: 84
FR, at 64622, 64630, 64640-41, and 64666; and 40 CFR 423.13(g)(2)(i), and 423.13(k)(2)(ii).

EPA’s proposal would also fail to establish effluent limitations governing the discharges of
bromide and boron from steam electric power generating facilities, despite the human health
benefits that would occur if those pollutants were better controlled by those facilities. See: 84
FR, at 64656; and Good KD, Van Briesen JM, Coal-fired power plant wet flue gas
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desulfurization bromide discharges to US watersheds and their contributions to drinking water
sources, Environmental Science & Technology 53(1):213- 223 (2018).

I oppose EPA’s proposal. Relaxing the effluent limitation guidelines is unwarranted. Further, if
EPA declines to more aggressively address the harm resulting from bromide and boron
discharges, it will have missed an excellent opportunity to cost-effectively protect public health.

I am confident a large number of other commenters will oppose EPA’s proposed action; I am
happy to rely on their comments to capture many of my concerns as well.

For the above reasons, I urge that EPA withdraw its proposal to revise the effluent limitations
guidelines for steam electric power generating facilities.

Commenter Name: G. Tracy Mehan, III

Commenter Affiliation: American Water Works Association (AWWA)
Document Control Number: EPA-HQ-OW-2009-0819-8312-A1
Comment Excerpt Number: 1

Comment Excerpt:
Summary of Comments

AWWA and its partners have long considered discharges of bromide upstream of drinking water
facilities to be of significant concern. During the 2013 proposal for the Steam Power ELG!, as
well as several instances since then?, AWWA and its partners have identified bromide discharges
upstream of drinking water facilities as a public health concern and encouraged EPA to take
swift and comprehensive action to reduce or eliminate them.

AWWA appreciates that there is considerable discussion of this concern in the current proposal.
However, AWWA remains concerned that the proposal does not address the ultimate concern of
protecting public health and encourages EPA to revisit the proposal to find ways to
comprehensively address the impacts of bromide discharges on downstream drinking water
facilities. This includes, but is not limited to:

o Assuring that facilities that choose the Voluntary Incentives Program (VIP) and those
who do not both have responsibility for reducing or eliminating bromide discharges from
their facilities.

e Choosing the regulatory option that provides the greatest protection to downstream
sources of drinking water (option 4).

o Ifoption 4 is not chosen, a combination of multiple actions should be taken to both
provide information to the states and downstream water utilities as well as minimize the
impacts of bromide discharges.

! September 20, 2013 comments from AWWA (https://www.regulations.gov/document?D=EPA-HQOW-2009-
0819-4478)

1-97



Response to Public Comments for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

Part 1: Comment Excerpts by Comment Code

2 As examples, July 6, 2017 comments from AWWA and NAWC, including several appendices
(https://www.regulations.gov/document?D=EPA-HQ-OW-2009-0819-6624), the June 8, 2018 letter from AWWA
and AMWA to Administrator Pruitt, and April 17, 2019 comments from AWWA
(https://www.regulations.gov/document?D=EPA-HQ-OAR-2018-0794-1152)

Commenter Name: G. Tracy Mehan, III

Commenter Affiliation: American Water Works Association (AWWA)
Document Control Number: EPA-HQ-OW-2009-0819-8312-A1
Comment Excerpt Number: 3

Comment Excerpt:

Bromide should be addressed in both standard regulations and in VIP, and EPA should
choose option 4 in the final rule

For facilities that do not opt-in to the Voluntary Incentives Program (VIP), there are still no
proposed controls on bromide discharges, other than the vague request for states to examine the
issue that is present in the 2015 rule.

EPA recognizes the criticality of addressing the impacts of bromide discharges on downstream
drinking water supplies. EPA has reviewed the materials provided by AWWA and other water
organizations, as well as undertaken considerable analysis. However, the proposal fails to
meaningfully act upon that information, and should be revised to increase public health
protections.

EPA has included bromide in VIP but has not put into place any requirements for facilities that
do not opt-in to that program. Although EPA attempts to estimate how many facilities will enter
that program, each facility’s response will be driven by a series of factors and ultimately it is not
known how many or which facilities will participate. Therefore, VIP should not be exclusively
relied upon for the purposes of protecting downstream drinking water supplies.

EPA should assure that there are requirements to address bromide at all facilities subject to the
ELG. These requirements should not rely entirely upon voluntary action by the states. Given the
many demands placed upon states and their limited resources, it is unlikely that without a
specific requirement states will prioritize acting on a recommendation in the ELG preamble. The
final ELG should require that bromide discharges be controlled at the source (e.g., using zero
liquid discharge or similar technologies). This could be accomplished through choosing rule
option 4 (membrane filtration, a technology currently in use across many industries where
challenges such as brine management are readily addressed).

Commenter Name: G. Tracy Mehan, III

Commenter Affiliation: American Water Works Association (AWWA)
Document Control Number: EPA-HQ-OW-2009-0819-8312-A1
Comment Excerpt Number: 11
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Comment Excerpt:
Conclusion

Although the discussion of the impacts of bromide discharges to downstream drinking water
facilities in this proposal is appreciated, AWWA remains concerned that EPA has not taken
stronger action to reduce or eliminate the discharges. Through implementing the
recommendations contained within these comments, EPA can help to fulfil its mission of
protecting the public health.

Commenter Name: Ron Eller and Jim Zerefos

Commenter Affiliation: Tinuum Group, LLC

Document Control Number: EPA-HQ-OW-2009-0819-8306-A1
Comment Excerpt Number: 1

Comment Excerpt:

For the reasons set forth below and regardless of the ultimate regulatory approach with respect to
bromine, Tinuum asserts that it is not appropriate for iodine to be included in the Steam Electric
ELG.

Commenter Name: Ron Eller and Jim Zerefos

Commenter Affiliation: Tinuum Group, LLC

Document Control Number: EPA-HQ-OW-2009-0819-8306-A1
Comment Excerpt Number: 9

Comment Excerpt:

Tinuum supports EPA’s proposal to not include iodine within the Steam Electric ELG. Tinuum
also opposes the inclusion of any iodine requirements in a final rule, especially as EPA has not
proposed any requirements related to iodine. If EPA believes that it may be appropriate to
consider regulating iodine (which we do not), it should be done in a separate rulemaking process
after obtaining, through scientifically-valid additional information collection requests, and
reviewing all relevant information related to iodine and determining that this is an issue that
requires a one-size-fits-all national rule.

Commenter Name: Patrick O’Loughlin

Commenter Affiliation: Buckeye Power, Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8309-A1
Comment Excerpt Number: 2
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Comment Excerpt:

In the proposal, EPA presents four compliance options for FGD wastewater and Bottom Ash
Transport Water (BATW). EPA is proposing to establish BAT effluent limitations based on the
technologies in Option 2. For Cardinal, this means the use of chemical precipitation (CP) with
the addition of low hydraulic residence time biological treatment (LRTR) for FGD wastewater
and high recycle rate for BATW. EPA notes a significant increase in benefits by setting
limitations on Option 2 rather than Option 1. Option 1 consists of chemical precipitation for FGD
wastewater and high recycle rate for BATW. EPA states in the supporting documentation that
benefits would primarily be seen in the categories of Human Health and Ecological Conditions
and Recreational Use Changes. However, EPA’s estimated industry-wide cost estimates for
Option 2 compliance outweigh benefits by up to 90%.

Buckeye’s position is these compliance costs would be better spent on other environmentally
beneficial projects — directly contributing toward health or ecological programs — achieving
equivalent benefits without incurring additional costs for cooperative members. Buckeye
advocates the use of Option 1 technologies to develop BAT limits rather than Option 2 as
proposed.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springfield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 10

Comment Excerpt:

No evidence in the Record of any other Indirect Dischargers with existing Chemical
Precipitation or Indirect Dischargers of FGD Waste that have not announced closure

CWLP recognizes that some of the site-specific factors identified so far in these comments do
not necessarily, in and of themselves, justify deviations in a nation-wide standard. However,
factors unique to CWLP would be highly relevant to the setting of a national standard if CWLP
were determined to be the only facility in the Nation impacted by the FGD PSES.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springtield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 15

Comment Excerpt:
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While CWLP is willing to make the case to USEPA that it meets the "fundamentally different
factors test" that would justify it receiving a variance from this PSES, it would seem that doing
so would negate the need for this category of sources altogether.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springfield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 30

Comment Excerpt:
Possible Impact on DOE grant award to study Carbon Capture at Dallman Unit 4

CWLP has been selected as the host site for a carbon capture pilot study that will be funded by
the U.S. Department of Energy with matching funds provided by the University of Illinois'
Prairie Research Institute and its Partners. CWLP is concerned that adoption of the PSES ELG
for FGD wastewater may have negative impacts on the ability of that project to go forward under
the schedule proposed. CWLP has provided, as Exhibit E to these comments, a copy of the
comments submitted by the project's Principal Investigator, Dr. Kevin C. O'Brien, Director of the
I1linois Sustainable Technology Center and the Illinois State Water Survey within the Prairie
Research Institute.

Commenter Name: Major L. Clark, III and David Rostker

Commenter Affiliation: Office of Advocacy, U. S. Small Business Administration
Document Control Number: EPA-HQ-OW-2009-0819-8310-A1

Comment Excerpt Number: 7

Comment Excerpt:
EPA has not cured the 2015 rule’s noncompliance with the Regulatory Flexibility Act.

Although EPA supports the policies of this proposed rule, Advocacy notes that this
reconsideration has not cured the problems Advocacy identified in comments on the proposed
rule!® and in support of the UWAG petition.'® For this proposed rule, EPA treats the 2015 rule as
a baseline, considering only the impacts of the changes from the final rule, which never took
effect, and not showing the overall impact in the absence of this single extended rulemaking. By
conducting its analysis of small entity impacts in this manner, it leaves the original 2015 rule
incomplete. The appropriate course of action would have been to re-propose not just changes to
the 2015 rule but the 2015 rule in its entirety, as Advocacy recommended in 2017.
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15 Letter from Chief Counsel Winslow Sargeant “Re: Effluent Limitations Guidelines and Standards for the Steam
Electric Power Generating Point Source Category, Docket ID No. EPA-HQ-OW-2009-0819, 78 Fed. Reg. 34432
(June 7, 2013)”, September 19, 2012, available at regulations.gov Document ID EPA-HQ-OW-2009-0819-4477.
16 Supra note 8 [Petition for Reconsideration of EPA’s Effluent Limitation Guidelines and Standards for the Steam
Electric Power Generating Point Source Category, (March 25, 2017), available at regulations.gov, Document ID
EPA-HQ-OW20009-0819-6478].

Commenter Name: Patrick O’Loughlin

Commenter Affiliation: Buckeye Power, Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8309-A1
Comment Excerpt Number: 1

Comment Excerpt:

Buckeye also endorses and generally supports the position of the National Rural Electric
Cooperative Association (NRECA), the Utility Water Act Group, and America’s Power.
Additionally, Buckeye supports the research conducted by the Electric Power Research Institute
and the comments on technology cost and feasibility of achieving proposed limits.

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 2

Comment Excerpt:

Ensure an accurate and robust assessment of costs and benefits and minimize the risk of
unavoidable non-compliance: EPA should ensure accurate costs and corresponding benefits for
the proposed best available technology economically achievable (“BAT”) selections and, when
deriving numeric limits for FGD wastewater, should only include data that are representative of
the industry and obtained through appropriate methods. EPA should authorize limited purging of
bottom ash systems when needed and supported through responsible operational practices.

Commenter Name: Gary Spitznogle

Commenter Affiliation: American Electric Power (AEP)
Document Control Number: EPA-HQ-OW-2009-0819-8489-A1
Comment Excerpt Number: 1

Comment Excerpt:

REDACTED - COMMENT EXCERPT/RESPONSE CONTAINS CONFIDENTIAL
BUSINESS INFORMATION.
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See CBI_SE08653 AEP Comment Letter EPA-HQ-OW-2009-0819-8489-A1.pdf for the full
comment letter.

3a Regulatory Options — Definition and Reg Language

Commenter Name: Jennifer Mclvor

Commenter Affiliation: Berkshire Hathaway Energy Company
Document Control Number: EPA-HQ-OW-2009-0819-8297-A1
Comment Excerpt Number: 9

Comment Excerpt:

As an initial matter, EPA should clarify the language used in the preamble and the proposed rule
to clearly distinguish between the terms “discharge” and “purge,” as EPA seemingly uses them
interchangeably which may lead to confusion when applied to real-world scenarios. Berkshire
Hathaway Energy believes an appropriate distinction is that “discharge” indicates the flow of
wastewater into a regulated waterbody, while “purge” indicates blowdown from a BA handling
system.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 36

Comment Excerpt:

VI. EPA Should Amend the Definitions of “Transport Water” and the Term “Maintenance
Purge Water.”

EPA has proposed several helpful amendments to the definition of “transport water.” Under the
proposed definition, “transport water” would not include wastewater from “cleaning FGD paste
transportation piping, wastewater present in equipment when a facility is retired from service, or
maintenance purge water.” Proposed § 423.11(p). UWAG recommends a few revisions to the
proposed changes, primarily to increase clarity and consistency within the rule.

First, the phrase “FGD paste transportation piping” appears intended to exempt any small
amount of ash transport water that may be present in FGD paste due to the mixing of fly ash or
bottom ash with FGD solids as a part of making FGD paste that then will be pumped to a landfill
for disposal. But the process of making FGD paste may include other pieces of equipment that
also need to be cleaned. For instance, facilities may use pugmills to mix fly ash or bottom ash
with FGD solids or FGD brine for disposal. The pugmills also will need to be cleaned from time
to time, and there may be trace amounts of ash transport water in the cleaning rinse water.
Therefore, UWAG recommends that the proposed phrase be replaced with the following phrase:
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“Transport water does not include ... wastewater generated from the cleaning of pugmills,
piping, or other equipment used to make, process, or transport FGD brine or paste.”

Second, EPA proposes an exemption from the category of “transport water” for “wastewater
present in equipment when a facility is retired from service.” Proposed § 423.11(p). UWAG
recommends augmenting “equipment” with additional language, such as “wastewater present in
equipment, piping, hoppers, tanks, basins, or other components.” This wording will make it clear
that, when a BATW treatment system is decommissioned, the wastewater in all of its
components (including hoppers, tanks, and basins) is exempted from categorization as “transport
water.” Also, as discussed in Section XIX, UWAG recommends adding repowered units to the
“retired from service” definition. When a unit is repowered with natural gas or some other non-
coal fuel source, it will be necessary to drain all BATW out of the BATW treatment system.
Because repowering a unit using a non-coal fuel source eliminates the generation of BATW—
just as retiring the unit does—the same exemption from the category of “transport water” should
be extended to BATW remaining within the treatment system at the time of repowering.

Third, EPA proposes to exclude “maintenance purge water” from categorization as transport
water. EPA would define “maintenance purge water” as “water being discharged subject to §§
423.13(k)(2)(1) or 423.16(g)(2)(i).” Proposed § 423.11(cc). “Maintenance purge water” is a
misnomer because waters discharged under Proposed § 423.13(k)(2)(1) include waters that are
not related to maintenance events. There are four conditions under this section in which BATW
may be discharged, and only one of them is explicitly related to maintenance events (§
423.13(k)(2)(1)(A)(3)). The other conditions allow discharges related to storm events, water
imbalances, and system chemistry maintenance. Proposed §§ 423.13(k)(2)(1)(A)(1), (2) and (4).
Since BATW purge water will consist of all of these kinds of discharges, the “transport water”
exclusion should be clear that all types of bottom ash purge water are exempted.

In summary, UWAG recommends that the definition of “transport water” be amended to read as
follows (changes in bold):

The term transport water means any wastewater that is used to convey fly ash, bottom ash or
economizer ash from the ash collection or storage equipment, or boiler, and has direct contact
with the ash. Transport water does not include low volume, short duration discharges of
wastewater from minor leaks (e.g., leaks from valve packing, pipe flanges, or piping), minor
maintenance events (e.g., replacement of valves or pipe sections), water generated from the
cleaning of pugmills, piping, or other equipment used to make, process, or transport FGD
brine or paste, water present in equipment, piping, hoppers, tanks, basins, or other
components when the unit is repowered or retired from service, or bottom ash purge water.

In addition, the proposed term “maintenance purge water” (Proposed § 423.11(cc)) should be
renamed “bottom ash purge water” and should be defined to include all types of allowed
discharges from BATW systems, including those related to storm events, water chemistry
management, water imbalances, and maintenance events.
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Commenter Name: GenOn Holdings, Inc. (GenOn)
Commenter Affiliation: GenOn Holdings, Inc. (GenOn)
Document Control Number: EPA-HQ-OW-2009-0819-8298-A1
Comment Excerpt Number: 13

Comment Excerpt:

EPA is proposing to modify the definition of bottom ash transport water “to exclude water
remaining in a tank-based high recycle rate system at the end of the useful life of the facility.” 84
Fed. Reg. 64630. GenOn supports this proposed modification. The schedule and cost for off-site
transportation and disposal of this wastewater at retirement would be significant.

Commenter Name: Rebecca C. Tolene

Commenter Affiliation: Tennessee Vallley Authority (TVA)
Document Control Number: EPA-HQ-OW-2009-0819-8458-A1
Comment Excerpt Number: 16

Comment Excerpt:

As an alternative, TVA recommends that EPA consider redefining the 10% allowable purge from
BATW systems as low volume wastes (LVWs). Overall, the amount of BATW discharges
nationwide will be greatly reduced by the high recycle requirements of the 2019 ELGs. Both
10% purge volumes and discharges at unit retirement are minimal in comparison to the previous
sluice discharge volumes so there will be a significant overall reduction in the national pollutant
loading and water withdrawals achieved by the 2019 ELGs. It therefore seems reasonable to set
BAT equal to BPT limitations for closing sites and discharges of purge from high recycle
systems equal to the existing ELGs for low volume wastes (i.e., ELGs for total suspended solids
(TSS) and oil and grease).

To accomplish this, EPA could update the definition of low volume waste sources to include the
allowable BATW purge water as follows:

"The term low volume waste sources means, taken collectively as if from one source, wastewater
from all sources except those for which specific limitations or standards are otherwise
established in this part. Low volume waste sources include, but are not limited to, the following:
Wastewaters from ion exchange water treatment systems, water treatment evaporator blowdown,
laboratory and sampling streams, boiler blowdown, floor drains, cooling tower basin cleaning
wastes, recirculating house service water systems, bottom ash purge water in compliance with
423.13(k)(2)(i)A) or 423.16(g)(2)(i)(A), and wet scrubber air pollution control systems whose
primary purpose is particulate removal. Sanitary wastes, air conditioning wastes, and wastewater
from carbon capture or sequestration systems are not included in this definition."

Categorizing the 10% BATW purge as LVWs make sense because the remaining volume is a
low volume waste especially when it is compared to the water used for sluicing bottom ash (BA)
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prior to the BATW high recycle system. For example, at TVA's Bull Run facility prior BA sluice
discharges averaged approximately 6.5 million gallons per day (MGD). The preliminary
estimated 10% BATW purge allowance for Bull Run is approximately 43,000 gallons per day
(gpd) or 0.043 MGD. This comprises an estimated 0.7% of the former discharge from BA
sluicing. Similarly, the 10% BATW purge volumes are under 1% at both Cumberland and
Gallatin compared to the former quantities of BA sluice water at these sites.

The long term average flow from the sump currently handling most of the LVW at Bull Run
(2016 NPDES permit application update) is an estimated 1.1 MGD. The preliminary maximum
amount of BATW was purged daily that may or may not be necessary.) Cumberland and
Gallatin's estimated 10% BATW purge would add 6.6% and 3.5% to their LVW flows,
respectively. Consequently, TVA believes that defining the 10% BATW purge as LVWs and
setting BAT equal to BPT limitations for TSS is a reasonable approach for this rulemaking.

Commenter Name: Rebecca C. Tolene

Commenter Affiliation: Tennessee Vallley Authority (TVA)
Document Control Number: EPA-HQ-OW-2009-0819-8458-A1
Comment Excerpt Number: 23

Comment Excerpt:

TVA requests that EPA clarify and/or amplify the bolded terms in its definition of the primary
active wetted BA system volume cited on Page 64666 and Part 423.11(aa) "which means the
maximum volumetric capacity of BA transport water in all piping (including recirculation
piping) and primary tanks of a wet bottom ash system, excluding the volumes of installed
spares, redundancies, maintenance tanks, other secondary bottom ash system equipment, and
non-bottom ash transport systems that may direct process water to the bottom ash system ... "
The first bolded term could be misconstrued to exclude other equipment in the train and should
be modified to "tanks and equipment such as hoppers, clarifiers if present, submerged flight
conveyors, hydrobins, etc.). The second term "other secondary bottom ash system equipment" is
confusing and is not defined in the rule so it's not clear what the EPA is excluding. The
"secondary bottom ash equipment" term should either be defined or omitted.

Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 2

Comment Excerpt:

CE generally supports the NOPR with certain modifications including amending the definition
“retired from service.”
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Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 6

Comment Excerpt:

The NOPR revises the term “transport water” to

“...any wastewater that is used to convey fly ash, bottom ash, or

economizer ash from the ash collection or storage equipment, or

boiler, and has direct contact with the ash. Transport water does

not include low volume, short duration discharges of wastewater

from minor leaks (e.g., leaks from valve packing, pipe flanges, or

piping), minor maintenance events (e.g., replacement of valves or

pipe sections), cleaning FGD paste transportation piping,

wastewater present in equipment when a facility is retired from

service, or maintenance purge water.”>
The exemption of “wastewater present in equipment when a facility is retired from service”
appears to address bottom ash transport water remaining on a site at decommissioning. While CE
supports an end-of life decommissioning exemption, this exemption should not be limited to
wastewater present only in “equipment.” Rather, the definition should explicitly include other
site locations containing similar wastewater at the time of a facility’s retirement. For example,
equipment should include legacy bottom ash transport water present in surface impoundments
and clarifying basins, as these are integral units used in settling out bottom ash and, under the
NOPR, are used as a basis for BAT effluent limitations for units retiring by 2028. The rule
should allow a NPDES permittee to dewater end of life equipment and legacy storage ponds,
utilizing appropriate best management practices and meeting all permit limits.

2 84 FR 64672, 40 CFR 423.11(p).

Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 7

Comment Excerpt:

The NOPR adds the term “retired from service” to mean:
“...the owner or operator of a boiler no longer has, or is no longer
required to have, the necessary permission through a permit,
license, or other legally applicable form of permission to conduct
electricity generation activities under Federal, state, or local law,
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irrespective of whether the owner and operator is subject to this
993
part.

CE recommends amending this definition. It is not uncommon for generating stations, comprised
of multiple units (i.e., boilers), to retire those units independently, and at different times. The
proposed definition does not adequately address the fact that an owner or operator may retain
permits or licenses for a site, while also retiring individual or multiple units at that site. For
example, at our Karn site, Units 1 and 2 are coal-fired, baseload units while Units 3 and 4 are oil-
fired, peaking units. As mentioned above, Units 1 and 2 will be retired in 2023, but Units 3 and 4
will continue to operate past 2028. The site will need to retain its license, permits, etc. to
generate electricity after Units 1 and 2 retire. CE recommends that a certification statement
signed by a “responsible corporate officer”4 is sufficient for documenting when electric
generation has ceased.’

3 84 FR 64672, 40 CFR 423.11(w).

440 C.F.R. § 122.22(a)(1) (“a responsible corporate officer” means: “(i) A president, secretary, treasurer, or vice
president of the corporation in charge of a principal business function, or any other person who performs similar
policy- or decision making functions for the corporation or (ii) the manager of one or more manufacturing,
production, or operating facilities, provided the manager is authorized to make management decisions which govern
the operation of the regulated facility....”

5 Certification statements by a responsible corporate officer under the NPDES permitting program (40 CFR Part
122.22) are legally binding and sufficient for submitting documents such as a permit application (40 CFR Part
122.21).

Commenter Name: Usha-Maria Turner

Commenter Affiliation: Oklahoma Gas and Electric Company (OG&E)
Document Control Number: EPA-HQ-OW-2009-0819-8290-A1
Comment Excerpt Number: 3

Comment Excerpt:

C. EPA Should Revise the Definition of "Primary Wetted Bottom Ash System Volume"
Definition to Provide Greater Clarity

In response to EPA' s request for comments, 8 OG&E respectfully requests that EPA refine the
definition of "primary wetted bottom ash system volume" for a given facility to include
nonCoal Combustion Residual (CCR)-containing surface impoundments, ° and clarify in the
preamble to the final rule that the volume generally can be calculated on a case-by-case basis by
the permitting authority based on the specific BA TW treatment system in place at that facility.

EPA proposes to define "primary active wetted bottom ash system volume" as the "maximum
volumetric capacity of bottom ash transport water in all piping (including recirculation piping)
and primary tanks of a wet bottom ash system, excluding the volumes of installed

spares, redundancies, maintenance tanks, other secondary bottom ash system equipment, and
non-bottom ash transport systems that may be used to direct process water to the bottom ash
system[.]"!° OG&E supports the proposed definition because it is encompasses the wide variety
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of high recycle rate bottom ash transport systems used by companies, but believes two changes
to the definition are warranted to provide clarity to regulators and the regulated industry.

First, EPA should amend the "primary active wetted bottom ash system volume" definition to
include non-CCR surface impoundments in addition to primary tanks. OG&E understands
that EPA is not proposing to identify CCR surface impoundments "as BAT for BA transport
water except for BA TW purge water because surface impoundments are not as effective at
removing dissolved metals as available and achievable technologies, such as high recycle rate
systems."!! Facilities like OG&E's, however, utilize surface impoundments in their BATW
treatment system that do not meet the definition of a "CCR surface impoundment" under the
federal CCR rule “ such as cooling basins and evaporation ponds. !* In many instances, facilities
have been relying on these types of units since before the finalization of the 2015 CCR rule.
These types of surface impoundments are integral to the overall BA TW treatment system and
therefore should be included in the calculation of'primary active wetted bottom ash system
volume."

Second, OG&E urges EPA to clarify in the preamble to the final rule ( or in the regulation itself)
that companies can work with the permitting authority as part of the permit process to describe
their specific system and components thereof, and define in the permit what system components
will be used in the calculation of "primary active wetted bottom ash system volume" for their
particular facility. OG&E agrees, as EPA currently contemplates in the preamble to the Proposed
Rule, that facilities should "submit the calculation of the primary wetted BA system volume" to
enable the "permitting authority [to] verify the volume of discharge allowed for a high recycle
rate system."'* EPA should further confirm, however, that companies in conjunction with the
permitting authority can determine which components of a given BA TW system should

be included in the calculation of the primary wetted system volume. This will provide flexibility
and clarity to regulators and companies as they work together to implement the revised BA TW
ELG.

8 Proposed Rule, 84 Fed. Reg. 64,666.

? Le., surface impoundments that do not meet the definition of CCR surface impoundment as defined in the
federal CCR Rule published in 2015 at 80 Fed. Reg. 21,357.

19 Proposed Rule, 84 Fed. Reg. at 64,672.

' Proposed Rule, 84 Fed. Reg. at 64,636.

1240 C.F.R. § 257.53.

13 See, e.g., EPA CCR FAQs, available at https://www.epa.gov/coalash/frequent-questions-about-definitions-
andimplementing-final-rule-regulating-disposal-coal ("Surface runoff, coal pile runoff, CCR landfill leachate,
stonnwater and evaporation ponds would not generally be expected to meet the definition of a CCR surface
impoundment, because based on their typical design and function, such units are not usually designed primarily to
hold an accumulation of CCR and liquid and would not be expected to treat, store, or dispose of CCR.").

14 Proposed Rule, 84 Fed. Reg. at 64,666.

Commenter Name: Patti Hershey

Commenter Affiliation: Lower Colorado River Authority (LCRA)
Document Control Number: EPA-HQ-OW-2009-0819-8317-A1
Comment Excerpt Number: 2
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Comment Excerpt:
I1. EPA Should Clarify that Recycling Is Not a Technology

The Clean Water Act authorizes the EPA to establish national ELGs for discharges into WOTUS
from categories of point sources that may be located at power plants. To develop ELGs, EPA
first gathers information on industry practices and technologies or practices used to prevent or
treat the discharge. EPA identifies Best Available Technology (BAT) that is economically
achievable for that industry and sets regulatory requirements based on the performance of that
technology. The ELGs do not require facilities to install the particular technology identified by
EPA. However, EPA does require facilities to achieve regulatory standards based on the selected
technology.

In the Proposed Rule preamble, EPA describes recycling appropriately as an "operating or
management practice" and not as a "technology" and recognizes that "operating and management
practices" may eliminate discharges to WOTUS:

Steam electric facilities discharging FGD wastewater currently employ a variety of wastewater
treatment technologies and operating/management practices to reduce the pollutants
associated with FGD wastewater discharges. As part of the 2015 rule, the EPA identified the
following types of treatment and handling practices for FGD wastewater:

e Some facilities operate their wet FGD systems using approaches that eliminate the
discharge of FGD wastewater. TThese facilities use a variety of operating and
management practices to achieve this.

o Complete recycle ....

o Evaporation impoundments. Some facilities in warm, dry climates have been able
to use surface impoundments as holding basins from which the FGD wastewater
evaporates. The evaporation rate from the impoundments at these facilities is
greater than or equal to the flow rate of the FGD wastewater and amount of
precipitation entering the impoundments; therefore, there is no discharge to
surface water.

o Combination of wet and dry FGD systems ....

o Underground injection ....

84 Fed.Reg. at 64627 (Nov. 22, 2019) (emphasis added).

However, in other parts of the Proposed Rule preamble, EPA appears to contradict these
statements and appears to incorrectly refer to recycling as an ELG "technology":

After accounting for the changes in the industry described in Section V of this preamble fifteen
steam electric facilities with wet scrubbers have technologies in place able to meet the proposed
BAT effluent limitations for FGD wastewater. !’

17 The EPA notes that a further 40 percent of all steam electric facilities with wet scrubbers use FGD wastewater
management approaches that eliminate the discharge of FGD wastewater altogether. But, although these
technologies (which are described above in Section V.C.1) may be available for some facilities, none of them are
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available nationwide, and thus do not form the basis for the proposed BAT. For example, evaporation ponds are only
available in certain climates. Similarly, complete recycle FGD systems are only available at facilities with
appropriate FGD metallurgy. Facility conditions and availability of these technologies have not materially changed
since the 2015 rule, and the EPA thus reaffirms that these technologies are not individually available nationwide and
are not a basis for the proposed BAT.

84 Fed.Reg. at 64631 and footnote 17 (Nov. 22, 2019) (emphasis added).

The LCRA asserts that the recycling of wastewaters is an "operating or management practice"
and not a "technology" and requests that EPA revise and clarify the preamble text on page 64631
and accompanying footnote 17. Describing recycling as a technology presupposes incorrectly
that a facility using recycling is essentially operating under the ELG rules. Recycling FGD
wastewater is not a method of treating wastewater such that pollutants are removed or minimized
in order to meet an effluent limit, but instead is a facility decision to manage FGD wastewater
such that no discharge results. The distinction is important because when a facility utilizes
recycling , it removes the FGD wastewater from the applicability of the Clean Water Act
entirely. NPDES only applies to "discharges to waters of the U.S." and, therefore, "recycling"
should not be represented as a control technology.

Commenter Name: Carolyn Slaughter

Commenter Affiliation: American Public Power Association (APPA)
Document Control Number: EPA-HQ-OW-2009-0819-8328-A1
Comment Excerpt Number: 16

Comment Excerpt:

VII1. EPA SHOULD AMEND THE DEFINITION OF “TRANSPORT WATER”

EPA has also proposed to modify the definition of “transport water.” Transport water means any
wastewater that is used to convey fly ash, bottom ash, or economizer ash from the ash collection,
storage equipment, or boiler, and has direct contact with the ash. Transport water does not
include low volume, short duration discharges of wastewater from minor leaks (e.g., leaks from
valve packing, pipe flanges, or piping), minor maintenance events (e.g., replacement of valves or
pipe sections), cleaning FGD paste transportation piping, wastewater present in equipment when
a facility is retired from service, or maintenance purge water.39 We have some concerns about
only including transport water in “equipment” and not broadening the definition.

EPA proposes an exemption from the category of “transport water” for “wastewater present in
equipment when a facility is retired from service.” ** The Association recommends modifying
“equipment” with additional language, such as “wastewater present in equipment, piping,
hoppers, tanks, basins, or other components.” This level of detail makes it clear, when a BA
transport water treatment system is decommissioned, the wastewater in all of its major
components (including hoppers, tanks, and basins) is exempted from categorization as “transport
water.” APPA also recommends replacing “retired from service” with “repowered or retired
from service.” When a unit is repowered, it will be necessary to drain all BA transport water out
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of the BA treatment system. Therefore, the same exemption from the category of
“transport water” should be extended to BA transport water remaining within the treatment
system at the time of repowering.

40 1d.

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 52

Comment Excerpt:

To that end, EPA should broaden the proposed term “retired from service” to better
accommodate repowering. As proposed, the term “retired from service” means “the owner or
operator of a boiler no longer has, or is no longer required to have, the necessary permission
through a permit, license, or other legally applicable form of permission to conduct electricity
generation activities under Federal, state, or local law, irrespective of whether the owner and
operator is subject to this part.”®* The “retired from service” phrase should be replaced with
“cease coal-fired boiler operation” or similar language. A change to this effect ensures that
repowering is permissible even though the repowered unit will continue to conduct electricity
generation activities. This proposed change is also congruent with the provisions in the federal
CCR rule for the “cessation of a coal-fired boiler[.]”%*

83 1d. at 64,672 (to be codified at 40 C.F.R. § 423.11(w)) (emphasis added).

84 40 C.F.R. § 257.103(b)(1). For some instances of repowering, however, the boiler itself might not cease
operations altogether; it might be retooled to burn a different fuel. Southern Company therefore recommends
slightly different wording than that used by the CCR rule.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 104

Comment Excerpt:

The permittee cannot be assured that the license withdrawal requirement EPA proposes in the
definition of “retired from service” can be timely fulfilled, despite the permittee’s best efforts to
accomplish this step. A backlog of applications for license modifications, for instance, could
jeopardize a permittee’s compliance with its retirement or repowering certification.

For this reason, the certification statement should be self-implementing (i.e., effective upon the
submittal of the certification by the permittee) and not dependent on any actions by third parties.
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UWAG’s recommendation (a certified letter signed by responsible corporate official) would be
within the permittee’s control and legally binding. Nothing further should be required.

Commenter Name: Carolyn Slaughter

Commenter Affiliation: American Public Power Association (APPA)
Document Control Number: EPA-HQ-OW-2009-0819-8328-A1
Comment Excerpt Number: 33

Comment Excerpt:

5. EPA Should Clarify the Components of the BA Transport Water System Used to
Calculate Primary Active Wetted BA System Volume

The Proposed Rule includes new reporting and recordkeeping standards for facilities operating
high recycle rate BA transport systems. These facilities must submit calculations of the primary
wetting system maximum volume of BA transport water in all piping. EPA is seeking comment
on specific components of the BA transport water system that should be included or excluded
from the calculation. **> The Association recommends that volume calculation should include all
system volume in the recirculation loop, to include any equipment, tanks, ponds, impoundments,
and open concrete basins. APPA would ask EPA to clarify in the final rule that permittees can
work with their permitting authority as part of the permitting process to specify systems or
components thereof and define in the permit what system components will be used to calculate
“primary active wetting bottom ash system volume.” This provision would provide flexibility
and clarity as facilities work to implement the ELG Rule.

32 84 Fed. Reg. at 64,666.

Commenter Name: Nathan Craig

Commenter Affiliation: Duke Energy

Document Control Number: EPA-HQ-OW-2009-0819-8320-A1
Comment Excerpt Number: 5

Comment Excerpt:

EPA Should Consider Including All BA System Components in the Definition of “primary
active wetted bottom ash system volume”

EPA proposes to allow wet BA transport water systems to discharge on a not to exceed a 30-day
rolling average of 10% of the primary active wetted bottom ash system. EPA proposes to limit
the primary active wetted bottom ash system to piping and primary tanks and

exclude maintenance tanks and other secondary bottom ash system equipment. However, EPA
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should include the volumes of installed spare equipment, maintenance tanks, other secondary
bottom ash system equipment, and non-bottom ash transport systems in the bottom ash wetted
volume calculation to ensure consistent implementation across the industry and not
disproportionately affect those stations that have already installed high recycle rate systems.
Tanks are routinely used in a RMDS to equalize volume and provide surge capacity. A tank
designated for holding the system contents (e.g., a maintenance tank) may also be used to
periodically equalize RMDS flows and should be included in the system volume to calculate the
percent purged allowance. These components are integral parts of the BA treatment system and
should not be excluded from the wetted bottom ash system volume calculation.

Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 8

Comment Excerpt:

CE seeks further clarification of the 30-day rolling average for transport water discharge of ten
percent of the primary active wetted bottom ash system volume. The ten percent purge volume is
based on the “primary active wetted bottom ash system volume.” EPA defines this proposed
term as the

“...maximum volumetric capacity of bottom ash transport water in all piping (including
recirculation piping) and primary tanks of a wet bottom ash system, excluding the volumes of
installed spares, redundancies, maintenance tanks, other secondary bottom ash system
equipment, and non-bottom ash transport systems that may direct process water to the bottom
ash system as certified to in paragraph 423.19(c).”®

CE's J.H. Campbell Units 1 - 3 site uses a concrete tank-based handling system for wastewater
treatment and settling of bottom ash from transport water for all three units. As mentioned
previously, retrofits will be needed to convert to a high recycle rate system under this proposed
rule. The concrete tank-based handling system is currently designed with two primary tanks, two
secondary tanks, and one tertiary tank all interconnected as part of gravity settling prior to
discharge. Based on this proposed definition, J. H. Campbell's secondary and tertiary tanks
would not be included in the primary active wetted bottom ash system volume. While most
gravity settling in the bottom ash tank system occurs in the primary tank, the secondary tanks
provide additional hydraulic residence time to remove any residual ash, as well as provide for
additional treatment, such as potential polymer addition. These secondary tanks will be an
integral part of maintaining water balance within the high recycle rate system and as such, they
should be included in the definition of "primary active wetted bottom ash system volume." If
they are not, the volume of purge allowed could potentially limit the ability to maintain water
balance and water quality within the system.
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In addition, it is not uncommon for sites with multiple units to retire individual units at different
times. At CE's J.H. Campbell site, Units 1 and 2 are scheduled to shut down in 2031, nearly a
decade before Unit 3's retirement in 2040. However, all 3 units currently share a bottom ash
treatment system, and thus likely share a combined high recycle rate system under the NOPR.
Consumers Energy is concerned that the proposed rulemaking does not address how the "primary
active wetted bottom ash system volume" and 10 percent purge volume should be adjusted, if at
all, when the water volume required for ash handling changes due to partial unit retirement. CE
requests EPA clarify that partial unit retirements does not change the calculation of the "primary
active wetted bottom ash system volume," or associated 10 percent purge volume, made when
the high recycle rate system is initially installed. The contrary situation - requiring the volumes
to be adjusted when a unit retires - may create substantial retrofitting costs to the high recycle
rate system. Thus, CE recommends that the primary active wetted bottom ash system volume
remain the same after a unit© retires from a shared high recycle rate system.

6 84 FR 64672, 40 CFR 423.11(aa)

Commenter Name: Bill Matthews

Commenter Affiliation: Cleco Corporate Holdings LLC
Document Control Number: EPA-HQ-OW-2009-0819-8325-A1
Comment Excerpt Number: §

Comment Excerpt:

EPA should amend the proposed definition of '"primary active wetted bottom ash system
volume." Alternatively, EPA should permit facility-specific alternatives to the 10% limit
for volumetric purges.

Cleco applauds the Agency for reconsidering the zero-discharge limitations on BATW and
identifying high recycle rate systems as the more appropriate model technology.** While this is a
welcome change, Cleco submits that the newly proposed standards can be better calibrated to
avoid unnecessary costs. EPA should particularly broaden the definition of "primary active
wetted bottom ash system volume" beyond only that for the system's "piping" and "primary
tanks[.]"* As a second-best change, EPA should authorize the use of facility-specific alternatives
to the 10% limit on volumetric purges in the proposed rule.

4 See, e.g., Proposed Rule, 84 Fed. Reg. at 64,634.
44 1d. at 64,672 (to be codified at 40 C.F.R. § 423.11(aa)).

Commenter Name: Bill Matthews

Commenter Affiliation: Cleco Corporate Holdings LLC
Document Control Number: EPA-HQ-OW-2009-0819-8325-A1
Comment Excerpt Number: 9

Comment Excerpt:
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1. Primary Active Wetted Bottom Ash System

The Agency has requested "comment on the specific components of the BA transport water
system that should be included and/or excluded from the calculation of primary active wetted BA
system volume."* Cleco urges EPA to expand the list of components beyond piping and primary
tanks. While these components should be included in the final definition, they do not identify all
primary components of high recycle rate systems. Most notably, limiting the volume of storage
components to tanks implicitly excludes impoundments or basins.*¢ These excluded components
are properly considered part of well-functioning high recycle rate systems and should be
included in the final definition.

Impoundments or basins bring several benefits to BATW recycling. First, because most coal-
fired facilities have employed impoundments in some capacity prior to the 2015 rule, these
structures are readily available and do not require new capital outlays. Their use in a closed-loop
system is therefore efficient from a cost perspective. Second, impoundments also perform a
trnatment function on circulating BATW, allowing some constituents to settle out before the
transport water is recycled. Third, impoundments provide a significant margin of capacity for the
BATW system. By providing spare volume that can be used quickly, cheaply, and safely,
impoundments can reduce the likelihood that a facility needs to discharge maintenance purge
water at all. One permissible condition for discharge, for instance, arises from inflows of other
wastesh-eams that disrupt the BATW system's water balance.*” An impoundment can help
absorb those inflows; this buffer function might prove particularly important for facilities that
are unable to send excess BATW to the FGD system as makeup water.*® These benefits

make surface impoundments presumptively worthy of inclusion.

Cleco has not identified an explicit justification for the proposed definition in the preamble or
supporting record. At most, it can discern two conceivable reasons why impoundments might not
be included in the calculation of the BATW system's recirculating volume. Neither reason
warrants a flat ban on impoundments as part of high recycle rate systems.

First, the preamble acknowledges a proposed amendment to the Coal Combustion Residuals
("CCR") Rule that would prohibit sending BATW to unlined or clay-lined surface
impoundments by August 2020.* This is not a valid basis for excluding the use of all
impoundments from closed-loop BATW operation. For one thing, the proposed amendments are
not yet final and might be modified, abandoned, or vacated after adoption. *° Nor does the
August 2020 prohibition apply to lined impoundments that meet the requirements of the CCR
Rule. Facilities can in fact continue to build new lined impoundments for the foreseeable future.
5! In fact, as the preamble itself notes, even "an unlined surface impoundment could continue to
receive waste and complete closure by 2028" under the CCR Rule's alternative closure
provisions. 3

And even for unlined impoundments that will close relatively soon, there is no reason to exclude
their use in the interim. Impoundments can provide a cost-efficient, short-term solution to reduce
maintenance purge water discharges. Finally, excluding surface impoundments also seems
inconsistent with other aspects of the proposed rule. Some proposed BAT standards, for instance,
contemplate the continued use of surface impoundments. >
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All of these reasons point to the same basic conclusion: Effluent limitations guidelines are not
meant to effectuate policies outside the Clean Water Act and should therefore not put a thumb on
the scales against surface impoundments. The final rule should remain at least neutral with
respect to their use for high recycle rate systems and permit facilities to employ them as they see
fit.

The second reason EPA might have excluded impoundments could be their exposure to
precipitation; the Agency might have some concern that introducing stormwater can increase the
frequency or extent of maintenance purge water discharges. >* Once again, Cleco sees several
problems with this possible explanation. First, the proposed rule necessarily assumes some
permissible level of stormwater exposure for any closed-loop system. The volumetric purge
authorization expressly contemplates discharges arising from water imbalance caused by large
or frequent storms. > It cannot be the case, then, that the possibility of exposure to rain rules out
impoundments.

Second, the contribution of any particular impoundment to precipitation-related inflows depends
on several site-specific factors. If the impoundment's remaining capacity exceeds the amount of
precipitation received, it might instead absorb inflows that would otherwise overwhelm other
parts of the system. Or an impoundment in a warm climate might experience an evaporation rate
that exceeds the rate of inflows. These are inherently local considerations that should be weighed
by the facility and its permitting authority.

4 1d. at 64,666.

46 The proposed definition of"tank" includes containment structures built "primarily of non-earthen materials[.]" Id.
at 64,672-73 (to be codified at 40 C.F.R. § 423.11(bb)).

47 See id. at 64,674 (to be codified at 40 C.F.R. § 423.13(k)(2)()(A)(2)).

48 See Email from Nicholas M. Dernik, Dir., Envtl. Permitting, NiSource Inc., to Richard Benware, EPA (June 8,
2018) (Docket No. EPA-HQ-OW-2009-0819-8275) ( explaining that facilities with dry FGD systems are
particularly in need of the ability to purge some BATW).

4 See Proposed Rule, 84 Fed. Reg. at 64,626; see also A Holistic Approach to Closure Part A: Deadline To Initiate
Closure, 84 Fed. Reg. 65,941, 65,942 (proposed Dec. 2, 2019).

30 Similarly, EPA might ultimately decide to better justify the classification of clay-lined impoundments as
equivalent to lined impoundments by the time it finalizes its currently proposed amendments to the CCR Rule.

31 See 40 C.F.R. § 257.72 (creating performance standards for the design of new lined impoundments). Record
information indicates that there are least 47 lined impoundments; any number of these might be used as part of a
closed-loop system. See EPA, ORCR CCR Impoundment Status Information Collected for CCR Rule (2018)
(Docket No. EPA-HQ-OW-2009-0819-7580).

32 Proposed Rule, 84 Fed. Reg. at 64,641 (emphasis added) (citing 40 C.F.R. § 257.103(b)).

33 See, e.g., id. at 64,636 ("For-example, the EPA solicits comment on whether surface impoundments could be
selected as BAT based on high costs to control the purge with other technologies.").

3 Cfid. at 64,675 (to be codified at 40 C.F.R. § 423.13(k)(3)(v)(B)) (requiring measures to "minimiz[e] the
introduction of stormwater").

55 See id. at 64,674 (to be codified at 40 C.F.R. § 423.13(k)(2)())(A)(D)).

36 This is especially true where EPA has not developed record evidence to justify exclusion of impoundments. The
agency bears the burden of doing so when discontinuing their use imposes costs on facility owners.

Commenter Name: Bill Matthews
Commenter Affiliation: Cleco Corporate Holdings LLC
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Document Control Number: EPA-HQ-OW-2009-0819-8325-A1
Comment Excerpt Number: 11

Comment Excerpt:

Third, nothing in the proposed regulatory text for "primary active wetted bottom ash system
volume" ensures that other components are not exposed to precipitation-related inflows.The
definition of a "tank" does not require a cover or other protection against rain. >° Thus, to exclude
surface impoundments on the basis of potential rain exposure, but not to do the same for other
structures simply because their sides are not earthen, seems arbitrary.

Tanks also bring their own disadvantages. Tanks will also often need maintenance, and that
maintenance can require taking the tank completely out of the BATW system and fully draining
it. Not only does this necessitate investments in spare tanks that might be rarely used, but it
might also require additional safety precautions for workers who must physically enter the tank.
Nor can a facility be certain that it will have the necessary footprint or infrastructure to
accommodate enough tanks to replace current impoundments.

In Cleco's view, there is no defensible reason to bar facilities from integrating impoundments
into their high recycle rate systems, and EPA should amend its proposed definition of "primary
active wetted bottom ash system volume."

% See id. at 64,672-73 (to be codified at 40 C.F.R. § 423.11(bb)).

%0'Notably, the proposed definition of "primary active wetted bottom ash system volume" does not cap the number of
"primary tanks" that might be used. See id. at 64,672 (to be codified at 40 C.F.R. § 423.11(aa)). Consequently, there
is also no reason to distinguish impoundments and tanks based solely on total volume; even if the average
impoundment has higher volume, more tanks could be employed to provide a higher total volume.

Commenter Name: Eric C. Massey

Commenter Affiliation: Arizona Public Service Company
Document Control Number: EPA-HQ-OW-2009-0819-8324-A1
Comment Excerpt Number: 2

Comment Excerpt:

I. Integral Components of BATW Recirculation Systems Should Count Towards the
Calculation of a Power Plant’s “Primary Active Wetted Bottom Ash System Volume.”
EPA’s proposal to define the total volume of BATW managed in a given system, of which 10%
may be discharged on a 30-day rolling average basis®, excludes “the volumes of installed spares,
redundancies, maintenance tanks, other secondary bottom ash system equipment, and nonbottom
ash transport systems that may direct process water to the bottom ash system.”* Each of these are
components of a fully functioning BATW recirculation system and are critical to a properly
designed system’s function. Excluding these would mean that certain aspects of a BATW
recirculation system, which are necessary to address co-mingled low-volume waste flows, along
with BATW flows associated with necessary equipment and water-balance maintenance, could
not be considered when evaluating the total BATW purge discharges from a given system. Given
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the critical importance of BATW recirculation system designs that take into account these
functions, excluding this equipment fails to account for their importance. Because these are
critical components to a BATW recirculation control system that is up to par with “best industry
practices”—as expressly required under Proposed § 423.13(k)(2)(i)(B)—"installed spares,
redundancies, maintenance tanks, other secondary bottom ash system equipment, and non-
bottom ash transport systems that may direct process water to the bottom ash system” should not
be excluded from the calculation of a facility’s total “primary active wetted bottom ash system
volume.”

3 See, Proposed § 423.13(k)(2)(i)(B)
4 See, Proposed § 423.11(aa)

3b Regulatory Options — Options Selection and Analysis

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 11

Comment Excerpt:

IV.THE REGULATORY OPTIONS EVALUATED BY EPA DO NOT PROVIDE A
MEANINGFUL COMPARISON OF ALTERNATIVES

EPA evaluates four regulatory alternatives — Options 1 through 4 — and compares them to a
baseline equivalent to compliance with the 2015 Rule.%’ There are three problems with this range
of regulatory options. First, the analyses in the record generally exclude all units slated to retire
before 2028. Second, EPA’s baseline is not appropriate for estimating the practical consequences
of the Proposed Rule. Finally, EPA’s range of alternatives fails to capture the potential for much
greater and potentially more cost-effective pollution reductions. The record shows that the
correct application of the BAT standard would result in a zero-discharge rule for both bottom ash
transport water and FGD wastewater, so EPA should model a zero-discharge option.

%084 Fed. Reg. at 64,645; Proposed TDD at 5-1, 6-1.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 14

Comment Excerpt:

C. EPA Fails To Evaluate Regulatory Options That Would Maximize Pollution Reductions
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The goal of the Clean Water Act (‘CWA”) is to eliminate water pollution.®® EPA must evaluate
the most aggressive approach to controlling pollution from the industry in order to determine
whether it is or is not possible to achieve the statutory goal. The record shows that it is possible
to eliminate all of the pollution associated with bottom ash and FGD systems: EPA concedes that
the technologies to eliminate both wastestreams are economically achievable.®” The record
shows that both technologies are available, in use at one or more facilities in the industry.®® It is
therefore incumbent upon EPA to require the elimination of these wastestreams. The Agency
cannot disagree without providing a detailed evaluation of the achievability, availability, and
impacts (including both costs and pollution reductions) of a zero-discharge rule for each
wastestream.

EPA has all of the information it needs to evaluate a zero-discharge regulatory option, or
something substantially similar. Such an option would eliminate the exemption for units that are
slated to retire by 2028, eliminate the low-utilization subcategory, and calculate costs and
pollution reductions associated with the elimination of bottom ash transport water and FGD
wastewater. This would allow EPA to evaluate the costs and benefits of an option that is more
closely aligned with the zero-discharge goal of the CWA. EPA’s failure to evaluate a zero-
discharge option — without any subcategories — despite evidence in the record that zero discharge
is achievable for both the bottom ash and FGD wastestreams, is arbitrary and capricious.

%33 U.S.C. § 1251(a)(1); see also id. § 1311(b)(2)(A) (BAT effluent limitations “shall require the elimination of
discharges of all pollutants if the Administrator finds, on the basis of information available to him (including
information developed pursuant to section 1325 of this title), that such elimination is technologically and
economically achievable for a category or class of point sources.”).

784 Fed. Reg. at 64,634 (“[C]osts do not make the membrane filtration option economically unachievable.”); see
also id. at 64,635 (“EPA does not find this higher cost [of closed-loop systems for bottom ash transport water] to be
economically unachievable.”).

%8 See, e.g., Proposed TDD at 3-9 (showing that the majority of affected plants and units already employ dry bottom
ash handling systems); ERG, Technologies for the Treatment of Flue Gas Desulfurization Wastewater — DCN
SE07367, Docket ID No. EPA-HQ-OW-2009-0819-8155 (Oct. 22, 2019) (identifying numerous zero-discharge pilot
studies for FGD wastewater treatment across the country); Email from Greg Johnson, New Logic Research, to
Phillip Flanders, Docket ID No. EPA-HQ-OIW-2009-0819-8179 (June 22, 2019) (“Regarding our [membrane]
system that was installed at the research center in Atlanta, I can confirm that it is begin [sic] moved to the new
location and that it will be a permanent installation to treat about 50 gpm of FGD effluent. This is the total flow that
they have and this is not intended to be a pilot, it is a final treatment plant that will be permanent.” (emphasis
added)).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 161

Comment Excerpt:
EPA’s proposed action will increase discharges of nearly all pollutants regulated under the rule

with the exception of bromide.®'® Option 4 — as modified to (1) remove the proposed
subcategories for high FGD flow plants, low-utilization boilers, and boilers retiring by 2028 and
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(2) maintain zero-discharge requirements for bottom ash transport water — is the strongest of the
options that EPA analyzed.®!’

Even greater environmental benefits will be realized if EPA adopts — as the Clean Water Act
requires — a zero-discharge standard for both bottom ash transport water and FGD wastewater.
EPA’s Integrated Planning Model (“IPM”) analysis, and a supplemental IPM analysis performed
by the Natural Resources Defense Council (“NRDC”), show that neither EPA’s Option 4 nor a
zero-discharge regulatory option would have noticeable effects on coal capacity, grid reliability,
or electricity prices, while a zero-discharge option would have far superior environmental
benefits.

616 1d. at 2, 19.
617 Id. at iii, 20-21.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 162

Comment Excerpt:
A. Structural Flaws in EPA’s Analysis Conceal the True Costs of EPA’s Proposed Action.

Structural flaws in EPA’s Proposed BCA — including an improper baseline and a failure to
clearly and transparently state costs and benefits associated with individual program components
— obscure the true costs of EPA’s proposed action and hinder public assessment of regulatory
alternatives.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 176

Comment Excerpt:

C. A Corrected BCA Would Demonstrate that Regulatory Option 4, with Certain
Revisions, Is the Only Option Offering a Justifiable Change in Environmental and Health
Benefits.

To accurately assess benefits and costs of the proposed rule, EPA must correct the structural
flaws in the BCA analysis structure and fully quantify and monetize the costs and benefits of its
proposed action. Specifically, EPA should evaluate the impact of the proposed modifications
against two new baselines: (1) a corrected existing rule baseline, modified to reflect costs and
benefits resulting from ELG compliance with the 2015 rule (as modified by the 2017
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postponement rule) as well as regulatory changes and updates to the profile of electric generating
facilities announced between October 2018 and July 2019, and (2) a status quo baseline of
current (2019) conditions.®®> EPA should also separately and transparently calculate and state the
costs and benefits associated with each component of its preferred action and alternatives,
including all technology bases, subcategories, and assumptions concerning use of the Voluntary
Incentives Program.%®

Based on its own analysis, Synapse Energy Economics concludes that Option 4 — as modified to
(1) remove the proposed subcategories for high FGD flow plants, low-utilization boilers, and
boilers retiring by 2028 and (2) maintain zero-discharge requirements for bottom ash transport
water — is the only regulatory compliance option offering an acceptable change in the level of
environmental and health benefits relative to the 2015 rule.%*

In addition, as discussed in Section VI — Zero Discharge FGD, EPA must also consider a
regulatory option that not only maintains zero-discharge requirements for bottom ash transport
water, but that also (unlike Option 4) requires zero discharge of FGD wastewater based on use of
membrane treatment or other technologies. A zero-discharge rule would maximize
environmental benefits at little additional cost over the effluent limitations for FGD wastewater
that EPA evaluated under Option 4, given that it would be based on use of the same treatment
technologies. EPA’s failure to consider the costs and benefits of a regulatory option that
completely eliminates discharges from both bottom ash transport water and FGD wastewater
further undermines the legitimacy of its benefit-cost analysis.

662 2020 Synapse BCA Analysis at 8, 12, 21.
63 1d. at 13, 22.
664 See id. at iii, 20-22.

4 Regulatory Options — BPJ

Commenter Name: Dorothy Kellogg

Commenter Affiliation: National Rural Electric Cooperative Association (NRECA)
Document Control Number: EPA-HQ-OW-2009-0819-8319-A1

Comment Excerpt Number: 4

Comment Excerpt:

Requiring permit writers to establish “best professional judgement (BPJ)” limits is unnecessary
for a well-regulated and minimal BATW purge stream. A BPJ determination is a time-
consuming, fact-intensive process that would divert plant and especially state permitting
resources for little if any environmental benefit. Adoption of a BPJ approach would also create
uncertainty for the regulated community at a point that so much is in flux regarding not only
management of coal-fired wastewater and CCR, but other macro changes in the utility sector.
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Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 6

Comment Excerpt:

Finally, EPA’s proposal to regulate BATW purge through a “best professional judgment”
approach is infeasible for a number of reasons. First, requiring a time-consuming, fact-intensive,
site-specific inquiry involving technology evaluations and economic assessments is serious
overkill for a well-regulated side stream of BATW. The use of industry and state resources to
devise “best professional judgment” limits at each site would be an egregious use of those
resources. Requiring best professional judgment limits also undercuts the certainty that the
Proposed Rule would otherwise provide. UWAG recommends instead that EPA require
permittees to implement a best management practices plan to maximize the recycling of
BATW, based on the use of EPA’s defined model technology for either remote mechanical drag
chain systems or dewatering bin systems.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 26

Comment Excerpt:
A. A BPJ Determination to Establish BAT Is Complex and Difficult to Implement.

A BPJ determination is a complex, multi-step evaluation akin to a comprehensive effluent
guidelines development process. According to EPA regulations, the permit writer must consider
all of the following factors when setting BPJ BAT limitations:

o the age of equipment and facilities involved;

o the processes employed;

o the engineering aspects of the application of various types of control techniques;
e process changes;

e non-water quality environmental impacts, including energy requirements; and

o the cost of achieving the effluent reduction.

40 C.F.R. § 125.3(d). The permitting authority must assess these factors and then select a model
treatment technology and derive effluent limitations on the basis of the selected technology. The
“process and the factors considered by the permit writer are the same factors required to be
considered by EPA in developing effluent guidelines....” EPA, NPDES Permit Writers’ Manual,
EPA-833-K-10-001 (Sept. 2010) (“Permit Writers’ Manual”) at 5-46. Finally, the permitting
authority then must document both “the approach used to develop the limitations ... and how the
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limitations carry out the intent and requirements of the CWA and the NPDES regulations.” /d. at
5-45.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 27

Comment Excerpt:
B. BPJ Limits Increase Uncertainty and Slow Progress.

If EPA were to finalize the rule with the requirement that permit writers set BPJ limits for
BATW purge water, it will create great uncertainty for the regulated community. There would be
no way of knowing what limits would be applied to the purge water, and facilities therefore
could not confidently design their BATW systems to meet the new purge discharge standards.
The industry would not know if the purge is subject to limits similar to the existing BPT limits,
or if they are subject to additional limits that would require more equipment or additional
operational measures. The permittee would have no indication of what limits would apply to the
purge until the permitting authority released a draft permit.

Since treating BATW in an RMDS or dewatering bin system already removes the great majority
of pollutants, it is all the more uncertain what types of steps or equipment might be employed to
remove even more pollutants. All of this uncertainty would act to slow down the design and
construction of new BATW treatment, at a time when the industry is already under considerable
stress to meet new regulatory requirements under the CCR rule.

Additionally, permittees would bear the burden of supplying information to their regulator to
inform the BPJ determination. The permittee likely would be required to investigate potential
technologies, assess their engineering feasibility and level of performance, judge whether the
technologies would be appropriate for the specific facility or unit, and provide economic
information showing why certain technologies are or are not economically reasonable for the
facility.?® But there is no clear guidance on what would be required of the permittee in the
manner of supporting documentation for BPJ limits, and each permitting authority would be free
to determine the level of documentation it would seek from the permittee. The result could be
several rounds of information requests to the permittee.

25 As discussed later in these comments, EPA acknowledges that its cost estimates do not include any costs
associated with BPJ decision-making or compliance with BPJ costs.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
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Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 28

Comment Excerpt:

C. Any Delay Caused by BPJ Determinations is Problematic Because of the Short BATW
Applicability Date Range.

EPA has proposed that industry retrofit all necessary BATW treatment by no later than
December 31, 2023. Proposed § 423.13(k)(1)(i). This latest applicability date is not realistic for
reasons discussed in Section XXIV.C. and should be changed to December 31, 2025, to be
consistent with the latest applicability date for FGD wastewater retrofits.

However, if EPA does not extend the date for completing BATW retrofits, it is even more
problematic that EPA has called for BPJ determinations on BATW purge discharge limits. The
multiple steps and analyses that regulators must perform in support of any BPJ determination is
time-consuming and labor-intensive. The technology and economic reviews— even if the burden
falls on the permittee to supply the essential information—will require coordination between the
permittee and the permit writer, as data evaluation ensues. Once permit writers are satisfied with
the amount and quality of the data, they must render a decision on which technology is most
appropriate and what level of treatment it can achieve. They then must decide whether
application of the technology is economically achievable for the permittees. Once that step is
complete, they will need to develop proposed permit limits based on the assumed level of
treatment and include within the proposed permit package justifications for each of their
decisions.

All of this additional work will inevitably slow down the permitting process, which is extremely
problematic because of the very limited amount of time the permittee has to design, procure,
install, and optimize its BATW retrofit. If EPA finalizes a BPJ approach to regulating BATW
purge, much of the time allotted for construction of the recirculating system may be consumed
simply waiting for a final permit that will specify the BPJ limits that the technology must
achieve.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 29

Comment Excerpt:
D. Permitting Authorities do not Favor BPJ Limits.

Imposing BPJ determinations on permitting authorities will be a significant burden. Permitting
authorities generally disfavor BPJ determinations because they are so time-consuming and labor-
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intensive for permit writers.?® Additionally, having to evaluate technologies and make judgments
as to the economic achievability of a candidate technology requires time and resources that may
not be available to permit writers.

In the 2013 draft ELG rule, EPA proposed BPJ limits for FGD wastewater under proposed
regulatory options 3a (BPJ determinations for all FGD wastewater) and 3b (BPJ determinations
for all FGD wastewater below 2000 MWs total wet scrubbed capacity). 78 Fed. Reg. 34,432,
34,458 (June 7, 2013). The Association of Clean Water Administrators (“ACWA”’) opposed
these options and instead supported FGD wastewater options that set BAT limits. ACWA’s
opposition focused on the difficulty and inconsistency inherent in BPJ determinations:

State water program staff rely significantly on EPA to research and collect the necessary data to
determine technology-based limits for various industrial groups. Most states lack the personnel
and technical resources needed to undertake a BPJ analysis on a site-specific basis, including
assessing performance of wastewater treatment technologies and developing cost estimates of
various options....

Comment on Proposed Effluent Limitations Guidelines and Standards for the Steam Electric
Power Generating Point Source Category, EPA-HQ-OW-2009-0819-4535 (Sept. 20, 2013) at 2.
ACWA also commented that a “BPJ standard could lead to inconsistencies across states in a key
industrial sector” and added “most states prefer a BAT standard.” /d.

Echoing ACWA’s concerns, the Michigan Department of Environmental Quality commented
that “State water programs lack the personnel and resources to effectively research and develop
proper Best Professional Judgment (BPJ) standards; relying on those state-specific BPJ standards
for significant industrial categories can create inconsistencies between states and across regions.”
Comments on EPA’s Proposed Effluent Limitations Guidelines and Standards for the Steam
Electric Power Generating Point Source Category, EPA-HQ-OW-2009-0819-5510 (Sept. 20,
2013) at 1.

Missouri offered similar concerns, noting that BPJ determinations require specialized training
and expertise: BPJ requires a high level of specialized training and places a significant strain on
already limited staff time and limited resources available for training.

BPJ requires significant investigation into, and decisions based on, economic and financial
factors. At this time, Missouri’s most highly trained permit writers have limited background in
economics. Missouri, like many other states, currently has little access to funding for advanced
specialized training in engineering and economics.

BPJ requires permit writers to make a decision based on the information available, leaving the
permits open to challenges from the facilities and possible third parties.

Missouri Dept. of Natural Resources, Comments on EPA’s Proposed Effluent Limitations
Guidelines and Standards for the Steam Electric Power Generating Point Source Category, EPA
HQ-OW-2009-0819-4383 (Sept. 19, 2013) at 2-3.
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Choosing not to apply the BPJ option to BATW purge does not mean that states have no say in
the regulation of BATW discharges. To the contrary, states must regulate any discharge that has
a “reasonable potential” to exceed any water quality standards. States generally have a
comprehensive set of water quality standards in place that they must review at least once every
three years. See 33 U.S.C. § 1313(c). These water quality standards include requirements for
metals such as mercury, arsenic and selenium, which are pollutants of concern for BATW. Also,
to the extent that a permittee seeks a modification of its current BATW discharges, the
permitting authority may request any data or information it deems appropriate before amending
the permit

26 EPA states that it “did not evaluate the incremental increase in the cost to state governments to evaluate and
incorporate BPJ into NPDES permits” and solicits comments on “whether these incremental costs are significant
enough to be included.” 84 Fed. Reg. at 64,645. The costs of BPJ determinations for BATW purge are likely to be
significant, although the permittee may carry a larger share of the burden than the permitting authority.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 30

Comment Excerpt:
E. For End-of-Life Discharges, BPJ Determinations Make Even Less Sense.

EPA also proposes to require BPJ determinations for “wastewater present in equipment when a
facility is retired from service....” Proposed § 423.11(p); 84 Fed. Reg. at 64,630, n.15. As EPA
notes, the amount of water remaining in a BATW system at the end of its life would be
equivalent, at most, to the total “volume of a full system,” which, assuming a 10 percent purge of
the system volume each day, would be “the equivalent of 10 days.” Id. at 64,630, n.14. EPA
correctly concludes that discharge of the wastewater present in the system at the end of its useful
life would be a “marginal, one-time increase in pollution.” Id. For example, using our original
hypothetical in Section II.A above with a total system volume of 300,000 gallons, we estimate
that total toxic weighted pound equivalents (“TWPEs”) 27 in that volume would be
approximately 35 TWPES. Going through a BPJ determination for this de minimis discharge is
not at all cost effective and wastes state resources. Instead, EPA should find that BAT for end-of-
life discharges is equivalent to the existing BPT standards for TSS because, considering the low
level of pollutants and the one-time nature of the discharge, it is obvious that no additional
technological steps that could be used to minimize pollutants in the wastewater are economically
justified.

27 “TWPEs” stands for toxic-weighted pounds equivalent, which is a standard EPA metric that factors in the toxicity
of pollutants by multiplying pollutant loadings of each pollutant by a pollutant specific toxic weighting factor.
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Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 31

Comment Excerpt:

F. The Procedural and Technological Costs of Requiring BPJ Technologies for BATW
Purge Make that Approach Economically Unachievable.

EPA acknowledges that it did not include in its economic impact assessment either the cost of
the process that must be followed to select any further “BPJ” technologies for BATW or the cost
of those potential technologies. 84 Fed. Reg. at 64,636, 64,654. The Agency asks for comment
on whether and how it should consider both kinds of costs and whether failing to do so masks the
true costs of the rule to regulators and the regulated community. Id.

EPA should consider both procedural and potential technology costs of its proposed BPJ
approach. Indeed, because the rule creates the need for such decision-making and any ensuing
technologies, EPA must consider those costs. Even if the Agency were not legally required to do
so, it should consider them in order to develop a reasonably accurate picture of the economic
impacts of its rule. Once it has fully considered those costs, EPA should conclude that the high
recycle rate BATW system, operated in accordance with discharge conditions and BMPs like
those UWAG describes above, is BAT for BATW.

The costs of BPJ decision-making are likely to be substantial because EPA’s NPDES Rules, 40
C.F.R. §§ 125.3(c)(2), (d)(3), require the permit writer to decide what technology is the
appropriate technology for category or class of point sources to which the permittee belongs,
based on consideration of the same statutory factors that the statute requires EPA to consider
when it establishes nationally applicable effluent limitations guidelines. The rules also require
the permit writer to consider “[a]ny unique factors relating to the applicant.” 40 C.F.R. §
125.3(c)(2)(ii). Although EPA’s 2010 NPDES Permit Writers’ Manual?® identifies certain
generic or otherwise publicly available sources of information a permit writer could consult, it is
difficult to imagine a permit writer making a supportable BPJ determination without collecting
(or, more likely, requiring the permittee to collect) information necessary to support
consideration of all of the statutory factors.

EPA is in a better position than are UWAG members to fully assess the costs to regulators of
making BPJ determinations, given that EPA regions issue NPDES permits in three states and for
some federal and tribal facilities. UWAG has found no published information on the costs
incurred by the regions in making such determinations.

For the permittee, costs can be substantial because they are likely to be the source of wastewater
characterization, and the evaluation of the site-specific availability, performance, cost, economic
impacts, and non-water quality and energy impacts of candidate technologies. A UWAG member
reports that the company spent approximately $100,000 (in 2011 dollars) in connection with a
BPJ determination for one of its facilities.
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This member’s experience is consistent with costs EPA has identified for studies required by
other rules that require permittees to comprehensively evaluate the availability, performance, and
costs of technologies. For example, as support for the information collection requirements
imposed by its final rule for existing cooling water intake structures under CWA § 316(b), EPA
estimated that the Comprehensive Technical Feasibility and Cost Evaluation Study the rule
requires would take 1120 hours and cost over $72,000 (in 2011 dollars) per facility. See EPA,
Information Collection Requirements of the Cooling Water Intake Structures at Existing
Facilities (Final Rule), Appendix A — Respondent Burden and Cost Analysis, at 33 and

Exhibit A.1c, EPA-HQ-OW-2008-0667-4156.%° EPA estimated that permittees would spend
1220 hours and over $76,000 (in 2011 dollars) to evaluate non-water quality environmental and
energy impacts. Id. Neither of those figures include the costs of developing and implementing
wastewater sampling plans to characterize effluent variability for specific pollutants, conducting
any physical studies that may be needed to evaluate the feasibility of technology options, or any
costs for coordinating with the permit writer to define the scope of the study, participating in
proceedings regarding its results or technology determinations based on those results, and any
appeals. Those additional costs are likely to be even more substantial.

The cost and burden to permit writers also could be substantial. Again, the site-specific decision-
making costs imposed by the § 316(b) rule provide a very rough proxy. When the of the
estimated costs to the Director for making site-specific determinations are added together, the
total comes to over $20,000 per facility for permitting authority. Although some of the individual
cooling water intake studies requiring Director review are not relevant in setting BPJ technology-
based requirements, EPA’s rule makes it unnecessary for the Director to make threshold
decisions about how to proceed and what information to require. That is not the case for BPJ
technology-based requirements.

Perhaps the most significant cost imposed by BPJ decision-making is the cost of the uncertainty
it introduces into an otherwise national rule. In a time of historic transition and enormous
regulatory pressures, certainty and level playing fields are extremely important and introducing
uncertainty can have substantial adverse economic, environmental, and grid reliability
consequences.

28 Exhibit 5-22 at 5-48.

P UWAG filed comments showing that EPA’s estimates were, if anything, far too low. UWAG, Comments on
Proposed Information Collection Request (ICR) Related to Cooling Water Intake Structures at “Existing” Facilities
Under Clean Water Act § 316(b), EPA-HQ-OW-2008-0667-3162 (July 28, 2014) at 20-26. Real-world experience
implementing the cooling water intake structure rule indicates that UWAG was correct. For example, EPA’s
estimated costs average out to about $62-$64 dollars per hour, while members report average costs of between $80-
$130 per hour, with far more time needed for those studies.

Commenter Name: Alexander Bond

Commenter Affiliation: Edison Electric Institute (EEI)
Document Control Number: EPA-HQ-OW-2009-0819-8314-A1
Comment Excerpt Number: 16

Comment Excerpt:
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For example, the Proposed Rule requires permit writers to establish on a case-by-case basis using
best professional judgement (BPJ) BAT limitations for the discharges from wet handling systems
that will be permitted under the final rule. However, the development of such BPJ determinations
by permitting authorities can require a time-consuming and resource-intensive process that is not
necessarily synchronized with meeting the timelines in the Proposed ELG Rule, especially in
light of the budgetary and manpower limitations on state permitting authorities that will need to
be intimately involved in a highly site- and source-specific determination. In addition, in some
cases permit writers have delayed drafting permit renewals for affected facilities pending EPA
finalizing the ELG requirements. In addition, there might be questions as to whether electric
companies in regulated states subject to state commission approval for capital expenditures may
move forward with preparing for multi-million-dollar retrofits at a plant absent a clear regulatory
requirement before project planning begins with associated cost expenditures. Obtaining a BPJ
determination from the relevant state permitting authority can take a substantial amount of
resources and time—EEI strategic partner the Tennessee Valley Authority (TVA) has seen a BPJ
determination for one of its facilities take over one year to complete at an approximate cost

of $100,000—and additional time may then be needed to install the appropriate technology
necessary to comply with the BPJ limits ultimately established as part of that process.

FirstEnergy’s Harrison Power Station is another example of the need to allow for extra time for
the applicability date for BATW. Harrison is a three-unit, 1,984-megawatt (MW) plant in
Haywood, West Virginia which has one-unit outage scheduled per year—unit outages are
necessary for the installation of control technology, since often the unit must not be generating in
order for control technology to be installed and tested for worker safety and other engineering
reasons. Assuming any final requirements would not be finalized until mid-2020, the facility
would have to complete detailed designs, permitting, financing, procurement, and ensure on time
parts delivery for the installation of control technology to meet the new requirements in less than
12 months to meet the 2021 outage. If the 2021 outage is not met, the next outage is not
scheduled until 2024, after the latest applicability date for BATW. Requiring Harrison to
compress the installation schedule in such a manner could result in system impacts that are
otherwise avoidable with appropriate time and scheduling, and EPA should factor these concerns
in as part of whether it should extend the applicability date.

Commenter Name: Matthew Goddard

Commenter Affiliation: DTE Energy (DTE)

Document Control Number: EPA-HQ-OW-2009-0819-8316-A1
Comment Excerpt Number: 12

Comment Excerpt:
E. Lack of BATW applicability date extension restricts compliance solutions.
By not extending the BATW applicability dates for compliance with ELG requirements, it may

lead to unintended environmental degradation. In the 2019 proposal and as identified in this
section, EPA justifies the lack of applicability date extension for BATW because many facilities
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have already started to install BATW compliance projects for CCR compliance. However, as
also stated in item 3(A)(i) and 3(D) above, some companies have not moved forward with
BATW compliance projects, rather choosing to wait until a final ELG Rule to know what
compliance requirements would need to be met. This decision to wait, even though it was
directed by EPA in 2017 Postponement Rule preamble, coupled with the lack of BATW
applicability date extension has limited the compliance technology and solution options to those
technologies that can only be implemented within the small applicability date timeframe of the
2019 proposal. This is especially true for multi-unit facilities that are required to strategically
schedule their unit outages (See 3(B)(i) and (ii) above) to ensure grid reliability and meet
electricity demand. This could lead to unintended environmental degradation as zero-liquid
discharge technologies and compliance solutions likely could not be completed in the proposed
applicability time frame. For example, when evaluating compliance options for the 2015 Rule,
DTE evaluated a suite of technologies for BATW ELG compliance. One of the technologies was
a completely zero liquid discharge, dry BA transport and management system. However, the
preliminary timelines presented for completion of that technology and compliance option was
over 4.5 years, largely due to the sequential, not simultaneous installation of the technology at a
multi-unit facility. [f BATW applicability dates do not get extended in the 2019 Rule, DTE will
be forced to remove that compliance technology from its potential options. Other companies are
certainly in the same situation and will likely need to choose from compliance options that can
be installed within the shorter required time frame than was in the 2015 Rule. For the reasons
presented, EPA should extend the BATW applicability dates.

Commenter Name: Matthew Goddard

Commenter Affiliation: DTE Energy (DTE)

Document Control Number: EPA-HQ-OW-2009-0819-8316-A1
Comment Excerpt Number: 13

Comment Excerpt:

F. BPJ determinations on the proposed BATW purges are problematic for EPA’s applicability
dates.

In the 2019 proposal, EPA has proposed that high recycle rate systems for BATW be allowed a
10% total system volume purge averaged over 30 days. For that BATW purge, EPA recommends
discharge limits be set by Best Professional Judgement (BPJ), a mechanism allowing for
regulatory agencies to set discharge limits. Although a BPJ determination allows for a site-
specific analysis, the comprehensive steps and analyses that regulators must perform for a BPJ
determination can be very time intensive. This is problematic because the proposed applicability
dates already restrict the time allotted for BATW retrofits, the BPJ process will only take more
time away. If EPA finalizes a BPJ approach for the proposed BATW purge, then EPA should
also extend the applicability date timeframes to allow for the BPJ process.
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Commenter Name: Rebecca C. Tolene

Commenter Affiliation: Tennessee Vallley Authority (TVA)
Document Control Number: EPA-HQ-OW-2009-0819-8458-A1
Comment Excerpt Number: 13

Comment Excerpt:

TVA believes that EPA's proposal to develop BAT based on Best Professional Judgment (BPJ)
for the allowed BATW purge, currently identified as 10% of the wetted volume, is ill advised.
BPJ determinations of BAT limits are very resource-intensive for both the permittee and the
permitting authority (typically states) and these would have to be replicated at each site (or unit)
that is not retiring.

Leaving the allowable BATW purge ELGs to BPJ BAT hides the expected additional social
costs and burdens that would be experienced by states in permitting these discharges. EPA states
that the "proposed options would not change permit application requirements or the associated
review . ... nor would the options change the efforts involved in developing or reviewing such
permits." (Page 64668.) TVA disagrees. TVA reviewed Regulatory Option 2 found in the ERG
memo and counted fifty-eight sites that had purges that would require BPJ determinations.
Assuming the BPJ determinations costs approximately $100,000 (per site) based on TVA's
previous experience?, the total cost of preparing the BPJ analyses is approximately $5.8 M, or
13.8% of the purported cost savings being claimed by EPA due to the revision to high recycle
BATW systems as BAT in the 2019 ELGs.

3Email from Tom Higgins (formerly of Ch2MHill now Advisian) indicating costs to do a BPJ determination in 2011
for Bull Run were approximately $100,000.

Commenter Name: Rebecca C. Tolene

Commenter Affiliation: Tennessee Vallley Authority (TVA)
Document Control Number: EPA-HQ-OW-2009-0819-8458-A1
Comment Excerpt Number: 14

Comment Excerpt:

EPA has also failed to account in its cost estimates the cost of installing additional, more costly

BA TW purge wastewater treatment equipment that could be required once a BPJ determination
is made. This "unaccounted for" cost to install additional equipment could lead to additional coal
unit shutdowns beyond those EPA anticipated due to changes in the economic return of the unit.

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 36
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Comment Excerpt:
D. EPA Should Set BAT Limits on the BATW Purge.

EPA currently proposes that permitting authorities set “best professional judgment” (“BPJ”)
BAT limits for bottom ash purge water. This should not be required. Imposing site-specific BPJ
determinations is an involved and complex approach. A BPJ determination is too time-
consuming and burdensome, and not warranted for a small effluent stream. According to EPA
regulations, the permit writer must consider numerous factors when setting BPJ-based BAT
limitations and then select a model treatment technology and derive effluent limitations on

the basis of the selected technology.”® This imposes a significant burden to both the permitting
authority and the permittee. States generally prefer that EPA set effluent limits on a national
level because they rely heavily on EPA to research and collect the necessary data to set
technology-based limits, including assessing performance of wastewater treatment technologies
and developing cost estimates of various options.’® States also continue to have significant
resource constraints to perform these extensive activities that are more appropriately conducted
by EPA.

BAT for the BATW purge clearly lends itself to the continuation of the previous Best Practicable
Control Technology Currently Available (“BPT”) limitations, especially for what amounts to a
fraction of the previous BATW discharge. For example, Georgia Power’s Plant Wansley has
already installed RMDS that result in an approximate 96-98% reduction in BATW discharge
when considered on a month-to-month basis. Subjecting the remaining 2-4% purge to BPT
limitations is cost-effective, technically defensible and consistent with the Clean Water Act
(“CWA”) regulatory objective of making meaningful progress towards the elimination of
discharges.

Therefore, Southern Company recommends that EPA eliminate the proposed BPJ standard for
BATW purge and, instead, set BAT for BATW purge as the previous BPT limits applicable to
this wastewater stream. This uniform standard, coupled with the BMP plan compliance option
proposed herein, would force facilities to maximize recycling within these high-recycle-rate
BATW systems. This proposed compliance option is well-reasoned and justified by

the comparatively miniscule volume of wastewater that will be discharged from this treatment
technology.

75 40 C.F.R. § 125.3(d).
76 Comment Letter from Shellie Chard-McClary, President, Ass’n of Clean Water Adm’rs, at 2 (Sept. 20, 2013)
(Docket ID No. EPA-HQ-OW-2009-0819-4535).

Commenter Name: Ed Stone

Commenter Affiliation: Maryland Department of the Environment
Document Control Number: EPA-HQ-OW-2009-0819-8464-A2
Comment Excerpt Number: 1

Comment Excerpt:
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For bottom ash transport water under the proposed rule, EPA requires the states to determine
BAT for wastewater which is purged from high recycle rate systems (subject to the proposed
10% allowance). The Department believes that if EPA is proposing to replace the existing BAT
requirements with new BAT requirements, then EPA should actually propose new BAT
requirements using its superior resources to arrive at a scientifically and legally defensible
national standard that also affords states a manageable level of flexibility. Importantly, for
facilities with permits issued under the 2015 rule, the Department recommends the final rule not
restrict States from using BPJ to establish "zero discharge" or any other technology as BAT for
any allowed purges under a final rule ( 10% allowed under the 2019 Proposed Rule), if indeed
BAT is to be determined on a site-specific basis.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 22

Comment Excerpt:

For similar reasons, EPA should not adopt the suggested alternative approaches of allowing
permitting agencies to adjust the bottom ash purge rate upward or downward based on site-
specific data, or allowing bottom ash purge discharges capped at a specific flow.’® Because the
record does not demonstrate that any purge discharges should be permitted, a fortiori, it does not
demonstrate that site-specific or flow-based discharges should be permitted. Further, state
permitting agencies often lack sufficient resources to evaluate the performance of treatment
technologies on a site-specific basis, and permitting agencies are subject to non-technical
pressures that make them unlikely in most circumstances to set more stringent effluent
limitations than plant operators themselves propose.®’ Accordingly, EPA must also reject its
suggested alternative approaches to permitting bottom ash purge discharges.

% See 84 Fed. Reg. at 64,636.
97 See Sahu Expert Report at 14-15.

Commenter Name: Nathan Craig

Commenter Affiliation: Duke Energy

Document Control Number: EPA-HQ-OW-2009-0819-8320-A1
Comment Excerpt Number: §

Comment Excerpt:

EPA Should Consider BAT limits for Bottom Ash Transport Water Purge

Duke Energy believes EPA should establish BAT limits for the discharge of BA transport water
based on the operation of retention basins with pH adjustments and sedimentation. Requiring
permitting authorities to develop BAT based on Best Professional Judgment (BPJ) is a very
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resource-intensive process for both the permittee and the permitting authority (typically states)
that would need to be replicated at each site or unit. The BPJ process on an individual permittee
basis should closely resemble the same process EPA performs on a national basis to develop
BAT for the effluent limitation guidelines. This is an exhaustive process. Ideally, at least a year’s
worth of data would be collected from the high recycle BA transport water system after its
installation to ascertain the site-specific loadings necessary to determine BPJ. Additionally,
treatment technology assessments including cost, feasibility and performance, and statistical
analysis to develop permit limits would need to be completed. Then a BPJ evaluation can be
conducted considering, at a minimum, the following:'?

e Age of equipment and facilities involved,

e Process employed,

o Engineering aspects of the application of various types of control techniques,
e Process changes,

e Cost of achieving such effluent reduction,

o Non-water quality environmental impact (including energy requirements), and
e Any unique factors relating to the applicant.

13 Clean Water Act section 402(1)(a)(1) and 40 CFR 125.3(c)(2), 40 CFR 125.3(d)(3)

Commenter Name: Carolyn Slaughter

Commenter Affiliation: American Public Power Association (APPA)
Document Control Number: EPA-HQ-OW-2009-0819-8328-A1
Comment Excerpt Number: 15

Comment Excerpt:

B. EPA Should Consider Setting BAT Based on BMP Plans for High Recycle Rate BA
Transport Water Systems

EPA proposes to set new BAT limits and PSES on the volume of BA transport water that can be
discharged based on higher recycle rate systems. 3*> The Association supports the BA transport
water purge of 10 percent by volume. EPA proposes to set BPT limits for bottom ash purge
maintenance water that are equal to those set in the 2015 rule for FGD wastewater, combustion
residual leachate, gasification wastewater, and flue gas mercury control wastewater. Those limits
are also the same TSS and oil and grease BPT limits as applied to low volume wastes.>* State
permit writers would be responsible for setting BAT limits based on best professional judgement
(BPJ). APPA recommends that EPA set BPJ based on BMP plans.

1. A BPJ Determination is Problematic
A BPJ determination is a multi-step evaluation that requires permit writers to consider factors

such as the age of the equipment and facilities involved, the process, process changes,
engineering aspects of the application of various types of control techniques, non-water quality
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environment impacts, and the cost of achieving the effluent reduction. Setting BPJ limits for
purge water would create uncertainty for the industry. The industry is moving to install

remote drag train systems (RMDS) and dewatering bins, which remove most pollutants.
Therefore, it is even more uncertain what types of steps or equipment might be employed to
remove additional pollutants. Utilities would likely have to evaluate potential technologies and
provide justification as to why certain technologies are economical or not. Further, there is no
clear guidance for the permittee documentation for BPJ limits. Each permitting authority would
be free to determine the level of documentation needed. In addition, permitting authorities do not
seem to favor BPJ limits. Comments submitted by the Association of Clean Water
Administrators opposed BPJ limits for FGD wastewater under the proposed 2013 ELG rule.*
ACWA’s comments focused on the difficulty and inconsistency inherent in BPJ
determinations.®

States can still provide input regarding the regulations of BA transport water discharges. States
must regulate any discharge that has a “reasonable potential” to exceed any water quality
standard, and states generally have a comprehensive set of water quality standards in place,
including ones for metals such as mercury, arsenic, and selenium, which are pollutants of
concern for BA transport water. Also, to the extent that a permittee seeks a modification of its
current BA transport water discharges, the permitting authority may request any data or
information it deems appropriate before amending the permit.

33 84 Fed. Reg. at 64,630.

34 Proposed § 423.12(b)(11); 40 C.F.R. § 423.12(b)(3).
35 78 Fed. Reg.34,432, 34,458 (June 7, 2013).

36 EPA-HQ-OW-2009-0819-4535 (Sept. 20, 2013) at 2.

Commenter Name: Ranajit Sahu

Commenter Affiliation: Consultant to EarthJustice, et al.
Document Control Number: EPA-HQ-OW-2009-0819-8474-A2
Comment Excerpt Number: 14

Comment Excerpt:

Therefore, EPA should not allow any purge of recycled BATW. Going further, EPA has solicited
comment on even more flexibility, as follows:

The EPA solicits comment on an alternate approach that establishes a standard purge rate of 10
percent that can be adjusted upward or downward based on site-specific operating data. Finally,
the EPA solicits comment on whether these discharges should be capped at a specific flow. The
EPA requests commenters identify and include available data or information to support their
recommended approach.*

Based on my experience working on ELG matters for the last 5 years with numerous state
permitting agencies, this is a bad idea. Permitting authorities will likely approve higher purge
rates based upon little technical support or evidence of need provided by operators. In

my experience, best professional judgement is rarely exercised and plant data are often
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uncritically accepted by agencies. Leaving it to the individual permitting agencies that are often
resource constrained and subject to many non-technical pressures, will lead to further widening
of EPA’s already generous loophole.

43 84 Fed. Reg. at 64,636. In addition, in the TDD, Section 8.4 EPA states: “This proposed rule includes BAT
effluent limitations and standards on any wastewater purged from a high recycle rate system established by the
permitting authority on a case-by-case basis using BPJ.” TDD at 8-24.

Commenter Name: Bill Matthews

Commenter Affiliation: Cleco Corporate Holdings LLC
Document Control Number: EPA-HQ-OW-2009-0819-8325-A1
Comment Excerpt Number: 10

Comment Excerpt:

Along the same lines, the permitting authority will also need to determine control measures for
any purge water discharged, whether from a tank-based system or otherwise. EPA has indicated,
and Cleco agrees, that these control measures should be left to the permitting authority's Best
Professional Judgment ("BPJ").>” As EPA has also recognized, the permitting authority will
consider "site-specific treatment technologies already installed" as part of its BPJ determination.
38 Those technologies will be impoundments in many cases. And even where impoundments
have not already been integrated into the closed-loop system, the permitting authority might well
select them as the basis for BPJ due to the high cost of other options.

57 See id. at 64,636.
8 1d.

Commenter Name: Eric C. Massey

Commenter Affiliation: Arizona Public Service Company
Document Control Number: EPA-HQ-OW-2009-0819-8324-A1
Comment Excerpt Number: 8

Comment Excerpt:

IV. BAT Limits for the Ultimate Discharge of BATW Recirculation System Purge Water
Should be Based Upon Water Recycling BMPs Rather than Permit-Writer BPJ.

APS agrees with and strongly supports the UWAG’s proposal to use BMPs in lieu of BPJ to
establish BAT limits on the 10% BATW purge water discharges associated with BATW
recirculation systems. Adding a requirement for permittees to perform a one-year BMP study
under Proposed §423.13(k) would serve a number of important functions: (1) Allowing
permittees to perform real-time evaluations of BATW system performance to identify workable
bases for water recycling improvements, which can be made enforceable permit conditions
through subsequent NPDES proceedings; (2) Prevents unnecessary permitting delays from
complicated and cumbersome BPJ evaluations of power plant BATW recirculation systems,
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especially given that EPA has proposed maintaining the current outside date for imposing
BATW recirculation system implementation, December 31, 2023%°; and (3) Recognizing that
power plant BATW recirculation systems varying so much across the electric utility industry that
setting specific “numeric effluent limitations [is] infeasible”.?! As documented by EPA
throughout its recent ELG rulemakings, “high recycle” BATW recirculation systems are
extremely effective at removing pollutants, such as dissolved metals, and that additional low-
volume waste treatment for purge discharges (per BPT) provide an extra layer of pollution
control??; as such, there should be no need for an additional, complicated, and highly-resource
intensive BPJ evaluation to set another level of control. BMPs—which are critically evaluated
based upon real-time BATW water recirculation power plant data and implemented in a manner
to maximize facility water recycling—should provide all the controls that are necessary to ensure
the protection of aquatic environments consistent with BAT.

20 See, Proposed § 423.13(k)(1)(i)
21 See, 40 C.E.R. § 122.44(k)(1), (3)
22 See e.g., 84 Fed. Reg. at 64,636 (November 22, 2019)

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 48

Comment Excerpt:
3. EPA’s Proposal Is Unrealistic

Rather than employing a BAT standard, EPA proposes that effluent limitations for purged
wastewater be established by permitting agencies on a case-by-case basis using best professional
judgment (BPJ). This is unjustified and a mistake: a nationwide standard, zero discharge, is
already in place, based on readily available technology already operating in the field. EPA lacks
the authority to abandon the current nationwide standard under these circumstances.

Moreover, agencies refuse all too often to apply best professional judgment to set technology-
based limits. For example, in Tennessee, TDEC has repeatedly refused to set effluent limits
using BPJ, forcing conservation groups to file suit.'?° Indeed, EPA has previously acknowledged
that BPJ is not appropriate where:

there are sufficient data to set uniform, nationally applicable limitations on . . . wastewater at
plants across the nation. Given this, BPJ permitting of FGD wastewater would place an
unnecessary burden on permitting authorities, including state and local agencies, to conduct a
complex technical analysis that they may not have the resources or expertise to complete. BPJ
permitting of FGD wastewater would also unnecessarily burden the regulated industry because
of associated delays and uncertainty with respect to permits.’*!
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These same principles, which EPA articulated in the 2015 rulemaking regarding FGD
wastewater, apply equally to bottom ash transport water—EPA should maintain the current,
uniform limits.

120 See Tenn. Clean Water Network v. Tenn. Bd. of Water Quality, Oil, & Gas, No. 13-1742-1, 5-12
(Tenn. Ch. Ct. Jan 28, 2015) (reviewing conservation groups’ efforts and TDEC’s refusal to set limits via BPJ)
(Attachment 44); Letter from Vojin Janji¢, Tenn. Dep’t of Env’t & Conservation, to Terence Edward Cheek, TVA
(July 1, 2018) (failing to set limits using BPJ) (Attachment 45).

121 80 Fed. Reg. 67,837, 67,852.

Commenter Name: Carolyn Slaughter

Commenter Affiliation: American Public Power Association (APPA)
Document Control Number: EPA-HQ-OW-2009-0819-8328-A1
Comment Excerpt Number: 34

Comment Excerpt:
2. End-of Life Discharges from High Recycle Rate Systems

EPA proposes to require BPJ determinations for “wastewater present in equipment when a
facility is retired from service...”?” APPA recommends EPA set BAT for this de minimis
discharge equivalent to the existing BPT standards. EPA concludes that discharges of
wastewater present in the system at the end of its useful life would be a “marginal, one-time
increase in pollution.”®

37 Proposed 423.11.(p); Fed. Reg. at 64630, n 15.
38 84 Fed. Reg at 64630, n 14

Commenter Name: Dorothy Kellogg

Commenter Affiliation: National Rural Electric Cooperative Association (NRECA)
Document Control Number: EPA-HQ-OW-2009-0819-8319-A1

Comment Excerpt Number: 3

Comment Excerpt:
With respect to the purge stream itself, NRECA recommends EPA require permittees to develop

a “best management practices plan” to maximize the recycling of BATW based on the defined
model technology for either mechanical drag chain or dewatering bin systems.
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5 Regulatory Options — Compliance Cost Methodology

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 43

Comment Excerpt:

XI. The Proposed Rule’s Overall Pollutant Reductions Compare Favorably to Those of the
2015 Rule.

When comparing the overall impact of the Proposed Rule to the 2015 rule, the pollutant
reductions are very similar. EPA provides the following graph, which compares all options
according to costs and toxic pollutant removals:>*

Compliance Costs as a Function of TWPE
Removals
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Based on a comparison of total TWPEs, Option 2 (BATW with purge, plus the low utilization
boiler exemption) removes slightly more TWPEs than the Baseline option (which is defined as
implementation of the 2015 rule). EPA estimates that the Baseline case would remove 492,698
TWPEs per year, while Option 2 would remove 506,417 TWPEs per year.> Not only does
Option 2 remove more TWPEs, it does so, according to EPA, at a much reduced cost. In short,
according to EPA, the proposal would produce more toxic pollutant reductions than the 2015
rule and at a lower cost.

Notably, EPA also found that Option 2 also removes slightly more total dissolved solids
(“TDSs”) than the Baseline (2015 rule).”’
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Compliance Costs as a Function of TDS Removals
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Because the Baseline and Option 2 remove similar amounts of TDSs, the dissolved fractions of
pollutants of concern—taken as a whole—would be addressed under the Proposed Rule o a
similar degree as they were addressed under the 2015 rule, according to EPA’s analysis.

S EPA, Cost-effectiveness Calculations, Inputs, and Outputs, Attachment 1 — Cost-effective Calculation, EPA-HQ-
OW-2009-0819-7699-ATT1 (Oct. 23, 2019) (“EPA, EPA-HQ-OW-2009-0819- 7699-ATT1”).

S EPA, EPA-HQ-OW-2009-0819-7699-ATT1.

56 While EPA found that the Baseline case removed more TSSs than Option 2, the unremoved TSS must not contain
a significant amount of toxics, or the TWPE removal for Option 2 would not be as favorable relative to the Baseline.
STEPA, EPA-HQ-OW-2009-0819-7699-ATT1.

Commenter Name: Clark Harrison

Commenter Affiliation: Purestream Services, LLC

Document Control Number: EPA-HQ-OW-2009-0819-8289-A1
Comment Excerpt Number: 1

Comment Excerpt:

Purestream provides mobile wastewater treatment systems for floatation-filtration (IGF+),
distillation and brine concentration (AVARA) and thermal evaporation (FLASH). Purestream
also provides brine management and encapsulation services. All Purestream technologies are
commercially proven at full scale and available to our clients with a no-risk, firm-price
agreement, including brine management/encapsulation. The integration of proven, reliable
wastewater technologies with the BOOM business model addresses the challenges of today’s
steam electric generating stations. The following comments are offered to correct and/or
supplement the bases for the Proposed Rule.
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1. The EPA’s technology discussion and economics model overlook the BOOM business model
and result in a conclusion that power plants with unknown remaining lives cannot afford
wastewater treatment. Using the BOOM approach, any power plant can commission and
decommission wastewater treatment whenever and for however long it’s needed.

e BOOM services are available on demand. If a power plant owner has made appropriate
contract arrangements, they can obtain service within 2 weeks of a request or they can
have Purestream equipment standing by at their power plant site. Purestream dispatches
labor for operations and maintenance, Purestream provides spare parts and consumables,
and Purestream bills at a fixed price per gallon for all gallons processed until service is no
longer needed. The equipment remains the property of Purestream, it is removed when no
longer needed, and it can then be redeployed.

e BOOM services are not uncommon at power plants. Many power plant owners rely on
the BOOM business model for CCR handling and disposal, boiler chemical cleaning, air
heater washing, vacuum truck services, coal yard operations, and more.

Commenter Name: Clark Harrison

Commenter Affiliation: Purestream Services, LLC

Document Control Number: EPA-HQ-OW-2009-0819-8289-A1
Comment Excerpt Number: 3

Comment Excerpt:

1. The EPA’s technology discussion and economics model overlook the BOOM business model
and result in a conclusion that power plants with unknown remaining lives cannot afford
wastewater treatment. Using the BOOM approach, any power plant can commission and
decommission wastewater treatment whenever and for however long it’s needed.

e For Bottom Ash Transport Water (BATW), a plant operator/owner can request
services with AVARA to concentrate contaminants into brine and return approximately
98% of the wastewater for reuse as BATW or with FLASH to concentrate brine and
evaporate approximately 98% of the wastewater as clean steam. In both cases, the
concentrated brine can be encapsulated with some combination of fly ash, Portland
cement and/or lime. Alternatively, IGF+ may be employed if traditional physical-
chemical treatment is adequate.

e For FGD blowdown, a plant operator/owner can request services with AVARA to
concentrate contaminants into brine and return about 95% of the wastewater for reuse as
FGD makeup or with FLASH to concentrate brine and evaporate about 95% of the
wastewater as clean steam. In both cases, the concentrated brine can be encapsulated with
some combination of fly ash, Portland cement and/or lime.
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Commenter Name: Clark Harrison

Commenter Affiliation: Purestream Services, LLC

Document Control Number: EPA-HQ-OW-2009-0819-8289-A1
Comment Excerpt Number: 4

Comment Excerpt:

2. Without considering technology advancements or cost reductions that have occurred since the
2016 Rule, the EPA made a broad generalization that thermal processes are inherently “too
expensive” for power plants.

a. Since 2016, the industry has gained experience with full-scale thermal systems. Purestream
and other providers of thermal technologies have conducted more pilot-scale and full-scale
demonstrations on FGD wastewater to provide data, know-how and experience resulting in
increased confidence in thermal technologies. In the present draft ELGs, the EPA has not
considered the technology readiness level of thermal technologies compared to advanced
membrane filtration, HRTR and LRTR.

b. Purestream has effectively reduced the cost of its ZLD system by pre-treatment with
conventional reverse osmosis which preconcentrates FGD purge or BATW prior to thermal
treatment. Reverse osmosis followed by AVARA technology can return over 90% of FGD purge
as very clean water for reuse in the power plant. When coupled with Purestream’s FLASH
technology, reverse osmosis returns clean water for reuse and FLASH evaporates most of the
concentrate from the reverse osmosis. Combining thermal treatment with membranes also
minimizes the quantity of brine that must be encapsulated and therefore the amount of fly ash
required.

Following is a comparison of four 200 GPM treatment systems — (1) AVARA (thermal) alone,
(2) AVARA in combination with ultrafiltration and reverse osmosis, (3) FLASH (thermal) and
(4) FLASH in combination with ultrafiltration and reverse osmosis.

Summary of Pricing
All-in
- : Egquipment, Labor
Purestream Brine Concentration quip : /
Energy and
Treatment System :
Chemical per Gallon
Price
AVARA As low as 50.06
AVARA with Membrane Pre-treatment As low as $0.03
FLASH As low as $0.065
FLASH with Membrane Pre-treatment As low as $0.045
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Prices shown may vary for FGD purge based on its chemical composition. Prices shown are
typical for BATW and low-volume wastewater.

“All-in” price is the full cost of wastewater treatment. Brine encapsulation is an added cost of
about $0.03 per gallon of wastewater treated.

c. The EPA analyses has misplaced confidence in technology advancements and price reductions
for advanced membrane and paste technologies and failed to consider current and future
technology advancements for thermal technologies, so the BAT analyses are biased against
thermal processes.

d. Encapsulation know-how has also progressed since 2016. At that time, Purestream relied on
cement as the bulk material to encapsulate brine to meet TCLP and paint filter test goals for
landfilling. Sine that time, Purestream has advanced the technology by developing lower-cost
grout mixes that can be beneficially used rather than disposed and reduced the cement
requirement, all resulting in decreased cost for thermal ZLD.

The following plot shows encapsulation cost per gallon of FGD purge as the technology
advanced from a “High Cement” mix for disposal in a landfill to “Crushed Fill” and “Flowable
Fill” that can be beneficially used for pond closure, landfill development/operation, and other
power plant construction projects. Grout mixes that are beneficially used can be produced for
half the cost of the “High Cement” grout for disposal.

And, beneficially using grout saves money on the materials is replaces. No credit has been
included for those savings.

Encapsulation Costs Per Gallon of FGD Purge

(95% Volume reduction before encapsulation)
$0.070

$0.062
$0.060
$0.050
$0.040
$0.031 $0.030

$0.030
$0.020
£0.010

$0.000
High Cement Crushed Fill Flowable Fill
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Commenter Name: Major L. Clark, III and David Rostker

Commenter Affiliation: Office of Advocacy, U. S. Small Business Administration
Document Control Number: EPA-HQ-OW-2009-0819-8310-A1

Comment Excerpt Number: 1

Comment Excerpt:
EPA should be evaluating cost-effectiveness of ELGs consistently.

Overall, Advocacy believes that EPA should be more cognizant of the cost-effectiveness of its
proposed requirements and consider the cost-effectiveness on a unit-by-unit basis rather than
based on industry averages. As Advocacy wrote in its 2017 petition:

EPA historically has measured the environmental benefits of ELG rules in terms of the quantities
and relative toxicities of the pollutants to be removed, known as toxicweighted pound equivalents
(TWPEs). The TWPE metric is used to measure the benefits of pollutant removals to the public.
The agency has used this metric over several decades in determining whether the rule is
achieving cost-effective pollutant reductions. ELGs typically cost less than $100/TWPE [in
dollars inflation-adjusted back to 1981]. Rules well in excess of this benchmark were determined
to be not cost-effective and not Best Available Technology (BAT)."’ [Footnotes omitted]

Based on calculations available in the record, !! it appears the EPA’s proposal still would require
the adoption of control technologies that are not cost-effective. This kind of requirement is
especially harmful to the small entities operating coal-fired power plants. This segment of the
electricity market has been declining over the last decade, a result of market forces (i.e., the
decline in the price of natural gas and financial incentives for investments in renewables) and
environmental regulations (i.e., the Mercury and Air Toxics rule, rules on coal combustion
residue, and state-level greenhouse gas initiatives) that have decreased the competitiveness of
coal when compared to natural gas and renewables.!? As a result, utilization rates have been
falling, and units that were once providing constant power to the grid are now called upon to
provide power at peak demand or respond to the reliability needs of the electricity grid. With
decreased utilization also comes a smaller environmental footprint. EPA should therefore avoid
requirements that impose additional burden on these lesser utilized units without a case-by-case
evaluation of whether it will result in the expected magnitude of environmental benefits.

9 SBA Petition for Reconsideration of EPA’s Steam Electric ELGs — DCN SE06611, (April 5, 2017) available at
regulations.gov, Document ID EPA-HQ-OW-2009-0819-6481.

101d. at 6-7.

1'See American Public Power Association public comments on Effluent Limitations Guidelines and Standards for
the Steam Electric Power Generating Point Source Category (January 21, 2020), at Appendix, available at
regulations.gov Docket ID EPA-HQ-OW-2009-0819..

12 See ERG (Eastern Research Group, Inc.), Memorandum re: Changes to Industry Profile for Coal-Fired Generating
Units for the Steam Electric Effluent Guidelines Proposed Rule — DCN SE07207, July 31, 2019, at Table 5,
available at regulations.gov Document ID EPA-HQ-OW-2009-0819-7373.

Commenter Name: Angie Rosser
Commenter Affiliation: West Virginia Rivers Coalition (WV Rivers), et al.
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Document Control Number: EPA-HQ-OW-2009-0819-8321-A1
Comment Excerpt Number: 1

Comment Excerpt:
The Environmental Protection Agency (EPA) states that this proposal would save approximately

$300 million dollars annually, however, this figure does not take into account the costs to restore
polluted rivers and streams that would result from the proposed changes.

6 Regulatory Option — Pollutant L.oadings Methodology

No comment excerpts were received on this topic.

7 Industry Profile and Plant Operations

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 16

Comment Excerpt:
EPA Incorrectly Assumed that Some Units Have Technologies That the Units Do Not Have

EPA’s Economic Impact Analysis—one of the lynchpins of its Regulatory Impact Analysis—
assumed that certain units had ELG compliant technologies and, therefore, did not factor in any
compliance costs. In the analysis ERG completed for EPA they assumed some facilities would
not incur costs to comply with the Proposal’s BATW requirements based on faulty assumptions
about existing technology at those facilities. For example, Talen’s H.A. Wagner Unit 3 has a
partial BATW recycle treatment system that would need upgrades to meet the proposed BATW
requirements. But EPA assumed no costs for this unit. Talen’s Montour plant continues to rely
on a surface impoundment in its BATW treatment system that has a direct discharge, but EPA
erroneously assumed it “converted to a closed loop or dry system in 2018 and, therefore, it
would not incur costs. EPA’s Economic Impact Analysis should be updated to reflect the
significant compliance costs they inappropriately excluded in their analysis.

Commenter Name: Jane H. Hood
Commenter Affiliation: Santee Cooper
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Document Control Number: EPA-HQ-OW-2009-0819-8322-A1
Comment Excerpt Number: 13

Comment Excerpt:

Santee Cooper has recently announced preliminary plans to retire the four coal-fired units at this
facility. The target retirement dates are 2023 for Winyah Units 3 and 4, and 2027 for Winyah
Units 1 and 2.

Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 1

Comment Excerpt:
1. Statement of Interest

CE is a public electric and natural gas utility located in the Midcontinent Independent System
Operator (MISO) footprint, serving over 1.8 million residential, commercial, and industrial
customers. It is one of the two largest public utilities in the lower peninsula of Michigan. The
NOPR impacts CE because it owns and operates five coal-fired units generating bottom ash
transport water. Two of the five units will be retired before 2028. Under the proposed rule, the
remaining three units will require retrofit of their bottom ash transport water systems to achieve
the proposed high recycle rate. Thus, CE has a significant interest in the outcome of this

NOPR, and CE’s interests will not be adequately represented by any other party.

Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 4

Comment Excerpt:

CE plans to retire its D.E. Karn (Karn) Units 1 and 2, both of which are coal-fired, in 2023. This
plan has been approved in our recent Integrated Resource Plan (IRP) filing with the Michigan
Public Service Commission (MPSC) and has received MISO’s approval to suspend Karn Units 1
and 2 operations without the need for the units to be designated as a System Support Resource

(SSR).
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Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 9

Comment Excerpt:

At CE's J.H. Campbell site, Units 1 and 2 are scheduled to shut down in 2031, nearly a decade
before Unit 3's retirement in 2040.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springfield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 13

Comment Excerpt:

In addition, in Spring 2019, the City of Lakeland announced the closure of its 365 MW coal-fired
plant referred to as C D McIntosh Unit 3 by the Fall of 2024.

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 3

Comment Excerpt:

Talen strongly agrees the Retirement Subcategory should include repowered units, such as will
be the case by 2028 for Talen’s Brunner Island facility in York Haven, PA. Talen added natural
gas capability to our 3 coal fired boilers and has plans to fire only natural gas in these boilers
(considered to be repowered) by the end of 2028.

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 6

Comment Excerpt:
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Specifically, at Talen’s three units at its Brunner Island facility, which since 2017 can operate on
both natural gas and coal, it reached an agreement with the Sierra Club in 2018 to phase out the
coal operations by the end of 2028. This phase out includes an interim reduction in coal firing
starting in 2023 where the plant will not operate on coal during the ozone season (May through
September).

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 11

Comment Excerpt:

Talen is considering the option of repowering its Montour plant located near Washingtonville,
PA given its success in repowering its Brunner Island plant discussed above. Montour is working
on the various approvals and permits as it considers this investment but has yet to make its final
decision because of market and regulatory uncertainties.

https://www.dailyitem.com/news/local news/talen-delays-montour-plant-gas-
conversion/article 3153990b-e573-5238-b176-32b95c6a94{6.html.

Commenter Name: Rebecca C. Tolene

Commenter Affiliation: Tennessee Vallley Authority (TVA)
Document Control Number: EPA-HQ-OW-2009-0819-8458-A1
Comment Excerpt Number: 29

Comment Excerpt:

4 Many utilities including TVA will no longer utilize impoundments to handle CCRs. Bull Run,
Kingston, Cumberland, Shawnee, all have or will have composite lined process water basins.
Gallatin's flows will be managed in an interim tank based system. Paradise Unit 3 is retiring.

Commenter Name: Alexander Bond

Commenter Affiliation: Edison Electric Institute (EEI)
Document Control Number: EPA-HQ-OW-2009-0819-8314-A1
Comment Excerpt Number: 27

Comment Excerpt:
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Coal Fleet Announcements Below is a summary of announced closures of more than 121,000
MW of coal-fired generation capacity (35% of the 339 GW of total coal-fired generation
capacity in 2010) that will be retired or repowered between 2010 and 2025.%:2

01/21/20
Coal Fleet Announcements

Below is a summary of announced closures of more than 121,000 MW of coal-fired generation capacity (35% of the 339
GW of total coal-fired generation capacity in 2010) that will be retired or repowered between 2010 and 2025.%. 2

Total Year(s)

Company MW State Year(s) Built | Will Retire | Units Retiring/Notes
AEP 11,256 | vanous 1944-15986 2011-2020 | 35 units in 7 states |converting some fo NG)
AES 4 521 | various 1948-1987 2011-2018 | 21 units in 4 states |converting some fo NG)
Allete 490 [MN 1953-1960 2015-2018 | 7 units
Alliant 1962 [ 1A WI 1921-1969 2010-2018 | 27 units (converiing some fo natural gas)
Ameren 1,277 [ MO, IL 1953-1961 2011, 2022 | 7 units
APS 633 [AZ 1963, 1964 215 3 units
Berkshire 1,891 [ vanous 1925-1983 2014-2017 | 14 units in 4 states (converting 4 to NG}
Black Hills 124 | vanous 1948-1569 2012-2014 | 7 units (CO, WY, 3D}
Consumers 1485 [MI 1952-1561 2015-2023 | 9 units
Dominion 3,095 | MA VA 1952-1992 2012-2023 | 20 units
DTE 2598 | ML WI, CA [ 1952-1989 2010-2023 | 14 units (converted 1 fo biomass)
Duke 10,021 | vamous 1940-1978 2011-2024 | 59 units in 5 states (converting some to NG)
Edison Intl 868 [IL 1955-1968 2010-2018 | 3 units
Empire District 305 [ KS, MO 1950-1986 2013-2020 | 4 units
Evergy 1333 [ K5 MO 1955-1969 2015-2019 | 10 units
Exelon 895 [ PA 1854, 1960 | 2011-2012 | 3 units
FirstEnergy 11,830 | vanous 1944-1980 2010-2022 | 41 units (MD, CH, PA, WV)
Madison G&E 178 | Wl 1938-1961 2010-2012 | 5 units
NextEra 1832 [FL 1987-1995 2017-2018 | 4 units
NiSource 3053 |IN 1950-1986 2010-2023 | 12 units
NRG 7037 | various 1949-1570 2010-2017 | 42 units in 8 states (converting 1to NG)
QOG&E 990 | OK 1977-1878 2018 2 units [converting to natural gas)
PGE 601 |OR 1980 2020 Will retire Boardman plant 20 years early
PNM 1,664 [NM 1973-1982 2017-2022 | 4 units
PPL 1,062 [ KY MT 1953-1968 2015 7 units
PSEG 1252 [ NJ 1960-1968 207 3 units
Puget Sound 614 | MT 1975 2022 2 units
SCANA 650 [3C 1853, '58, ‘62 | 2012-2018 | 6 units
Southern 9,853 | varous 1948-1973 2011-2019 | 38 units in 4 states (converting some to NG)
TransAlta 1460 [ WA 1811 2018-2024 | 2 units (Centralia)
Tucson Electric 173 | AZ 1958 2015 1 unit {converting to natural gas)
TVA 8754 | TN AL KY [ 1952-1870 2012-2023 | 35 units
Vectren 580 |IN 1979-1986 2023 3 units
Vistra 10547 | IL MA TX | 1953-20{09 2011-2022 | 27 units
WE Energies 1873 | Wl MI 1968-1985 2015-2020 | 9 units {converting 2 to natural gas)
WPS 247 (W 1948-1960 2015 4 units
Xcel Energy 2090 |CO,MN 1951-1975 2010-2025 | 14 units
Others 11,420 | various 1925-2009 2010-2024

121,631

! Closures are taking place for a variety of reasons, including plant age, fuel prices, decreased demand, consent
decrees and the settlement of EPA complaints, the cost of complying with environmental regulations, etc. Because
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some plant closure details and/or plans for replacement generation have not been finalized, it is not possible to
determine the exact number of closures, the mix and quantity of generation replacing the retiring coal units, or the
exact amount of emissions reductions.

2 To the degree that retired coal plants are replaced or repowered with natural gas generation, mercury and SO2
emissions will be virtually eliminated and CO2 emissions reduced by almost half at those units.

Commenter Name: Jeffrey L. West

Commenter Affiliation: Xcel Energy Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8294-A1
Comment Excerpt Number: 1

Comment Excerpt:

EPA’s proposal to subcategorize the BAT limitations for boilers retiring by 12/31/2028 is
appropriate - As we transition to cleaner energy, we will be transitioning from the use of coal
fired generation. As discussed above, Xcel Energy currently operates three coal-fired units that
are impacted by the changes identified in this proposed rule. These three coal-fired units are
scheduled to retire prior to 12/31/2028.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 123

Comment Excerpt:

Similarly, EPA assumed that a number of plants already have installed chemical precipitation
and, in some cases, biological treatment capable of achieving the proposed FGD wastewater
limits. For example, Oak Creek Power Plant (Units 5-8) sends its FGD wastewater to EIm Road
Generating Station for treatment in a chemical precipitation treatment system. The treatment
system does not have a low residence time biological treatment system that would be required to
comply with the proposed FGD wastewater limits. It is unclear whether EPA included the Oak
Creek Power Plant flows when sizing the equipment and deriving cost estimates for ElIm Road
Generating Station to comply with the proposed FGD wastewater requirements. It is clear,
however that EPA erroneously assumed that the Oak Creek Power Plant would not incur any
additional costs to retrofit or install new FGD wastewater technology. Id. Again, there may be
other examples not listed here.

Commenter Name: Doug Brown
Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springfield, Illinois
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Document Control Number: EPA-HQ-OW-2009-0819-8331-A1
Comment Excerpt Number: 2

Comment Excerpt:

CWLP currently operates four coal-combustion units that utilize Illinois coal; three of these were
placed into service in 1968, 1972 and 1978 (Units 31, 32 and 33, respectively), and a fourth,
Dallman Unit 4, went online in late 2009. Dallman Unit 4, as one of the newest coalfired units in
the nation, was constructed with a dry ash handling system, closed-cycle cooling and some of the
most advanced air pollution controls of any power plant in the country including low NOx
burners, selective catalytic reduction ("SCR"), hydrated lime injection, baghouse, wet flue gas
desulfurization (WFGD), and a wet electrostatic precipitator ("ESP"). Included in the design of
Unit 4 was a WFGD scrubber system that was designed to be compatible with and have its
WEFGD scrubber wastewater co-mingled and treated along-side the three older Dallman units
which also have WFGD systems. The combined wastewater from the WFGD scrubbers for these
four units today is approximately 250,000 gallons per day. WFGD wastewater from all four units
is sent to a pretreatment plant on-site and following physical/chemical treatment is sent via
dedicated forced main through the sewer system to the local Publically Owned Treatment Works
(POTW), operated by the Sangamon County Water Reclamation District ("SCWRD"). On-site
treatment consists of an equalization tank and clarifier with the addition of lime, organosulfide
chemical, ferric chloride and cationic and anionic polymers to achieve chemical precipitation. In
addition to the capital investment of over $15 million a decade ago for this pretreatment system,
CWLP spends over $1.75 million per year to operate the system (including annual fees of $1.5
million to SCWRD to accept the WFGD waste stream).

Commenter Name: James S. Andrews

Commenter Affiliation: GSP Merrimack LLC

Document Control Number: EPA-HQ-OW-2009-0819-8459-A1
Comment Excerpt Number: 1

Comment Excerpt:

Merrimack Station’s National Pollutant Discharge Elimination System (“NPDES”) permit
renewal application is currently pending before EPA Region 1. As part of that pending
application, Merrimack Station is currently opted into the Voluntary Incentives Program for
FGD wastewater in the existing regulations, and the application is being processed on that basis.
Our comments on the Proposed Rule are informed by, and relevant to, the issues presented in
that pending permit application.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
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Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 122

Comment Excerpt:

E. EPA Incorrectly Assumed that Some Units Have Technologies That the Units Do Not
Have.

A review of EPA’s industry profile indicates that the Agency assumed that some facilities have
in place or will have in place by December 31, 2028, technologies that they do not in fact
possess. See EPA, 2028 Unit-Level Industry Profile, EPA-HQ-OW-2009-0819-7707; ERG, ERG
Review of Potential Closed-Loop Bottom Ash Transport Water Systems, EPA-HQ-OW2009-
0819-7148 (Feb. 23, 2018) (“ERG, 2018 BATW Review”).

For example, EPA’s consultant recommended that five plants be excluded from cost analysis
because, while they were listed as “no recycle” plants, ERG speculated that they likely had
begun to recycle at some point since 2010. ERG, 2018 BATW Review at 2. Of the five,
however, UWAG has verified that none currently recycle any bottom ash transport water.

In many cases, EPA also assumed facilities would not incur costs to comply with the Proposal’s
BATW requirements based on faulty assumptions about existing technology at those facilities.
For example, H.A. Wagner (Unit 3) has a partial BATW recycle treatment system that would
possibly need upgrades to meet the proposed BATW requirements. But EPA assumed this unit
would not incur any costs. EPA, 2028 Unit-Level Industry Profile, EPA-HQ-OW-2009-0819-
7707. Montour (Units 1 & 2) continue to rely on a surface impoundment BATW treatment
system with a direct discharge, but EPA erroneously assumed the facility would not incur costs
because it converted to a closed-loop or dry system in 2018. Id. Kingston (Units 1-9) have a
RMDS dewatering system for which they would need to install full recirculation components to
comply with the proposed BATW requirements. But EPA erroneously assumed the facility
would only incur costs for a reverse osmosis membrane on a RMDS system. Id. Shawnee (Units
1-10) have a partial recycle BATW system for which they would need to install full recirculation
components to comply with the proposed BATW requirements. But EPA erroneously assumed
Shawnee’s Units 1-9 would only incur costs for a reverse osmosis membrane on an RMDS
system and Unit 10 would incur no costs. Id. There may be other examples not listed here.

8 Adjustment for the Coal Combustion Residuals (CCR)/Clean Power Plan
(CPP)/Affordable Clean Energy (ACE) Rules

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 120
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Comment Excerpt:

Another reason for underestimating the impacts of the 2015 rule likely is EPA’s assumption that
costs imposed by virtue of CCR rule requirements that prohibit the use of existing waste
treatment facilities are costs of the CCR rule, rather than costs of the ELG rule. That is not the
case. When a CCR rule requires the closure of an existing surface impoundment, the cost of the
CCR rule is the cost of prematurely closing that impoundment. But the CCR rule does not in and
of itself impose costs for treating the wastewater that can no longer be treated in the
impoundment. The requirement to treat wastewater at all (or any preclusion against its discharge)
is imposed by virtue of the CWA, and it is the CWA that determines the nature and cost of the
technology that must be applied.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 130

Comment Excerpt:

The preamble to EPA’s proposal suggests that the Agency believes that facilities affected by the
rule will be able to comply by the December 31, 2023 deadline because “process changes should
already have occurred” in order to allow these same facilities to comply with EPA’s CCR rule,
which it says requires the majority of unlined surface impoundments to stop receiving CCR
wastewater, including BATW, by August 2020. 84 Fed. Reg. at 64,641. EPA assumes that such
process changes will involve retrofitting under-boiler or remote mechanical drag chain systems
because EPA concluded in the 2015 CCR rule that retrofitting such systems would be cheaper
than building new, unlined impoundments. There are two flaws in this rationale. Id.

First, not all of the facilities subject to the 2015 ELG rule, or the Proposed Rule, rely on unlined
surface impoundments. Some UWAG members use CCR-compliant surface impoundments to
manage BATW at some of their facilities.

Second, facilities that must cease sending BATW to surface impoundments have found ways to
achieve continued compliance with the currently applicable 1982 effluent limitations guidelines
for TSS, pH, and oil & grease without building new lined surface impoundments or a dry or
mostly dry management system. For example, one member maintains once-through dewatering
bin systems throughout its fleet. Before the CCR rule, the company maintained these tank-based
systems for their intended design purpose. The water is sluiced, via pumps, from the boiler
hoppers into the dewatering bin. During sluicing, water overflows and proceeds to a polishing
lagoon that is comingled with low volume wastewater. Once sluicing stops, water is further
separated from the ash by decanting it into dewatering screens. The decanted water also goes to
the polishing lagoons. The polishing lagoons are small and have retention times generally of a
couple hours to days. Because of the comingling of various wastewaters, compliance is
determined at the end of the polishing lagoon. The company determined the polishing lagoon
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produces de minimis amounts of CCR and thus is not subject to the CCR rule. It is also possible
(and generally much cheaper than installing an RMDS) to meet current TSS, pH, and oil and
grease limits by building concrete settling basins as substitutes for surface impoundments.

These approaches have been particularly important for units with low capacity utilization rates
(which have difficulty affording major capital expenditures) or units that plan to retire or
repower by 2028 (which must find a way to stop sending BATW to surface impoundments

in time to complete closure by 2028, yet cannot justify an enormous capital investment to retrofit
technology that will be used for far less than the standard 20-year depreciation period).

Commenter Name: David A. Friedman

Commenter Affiliation: FirstEnergy Corporation

Document Control Number: EPA-HQ-OW-2009-0819-8302-A1
Comment Excerpt Number: 6

Comment Excerpt:

Finally, EPA has relied upon the Coal Combustion Residuals (“CCR”) Rule to document why
December 31, 2023 is the appropriate latest applicability date for BATW. EPA states,
“Flexibility for facilities to comply with BAT limitations for BA transport water beyond 2023 is
not necessary because the process changes should already have occurred due to CCR Rule
requirements. Therefore, for BA transport water, the EPA proposes to continue the current
timing for implementation.” See 84 Fed. Reg. at 64,641. At several FirstEnergy facilities, the
CCR Rule is not applicable for BATW systems, nevertheless the systems do not comply with the
Proposed ELG Rule and would require significant capital upgrades. For instance, once through
dewatering bin systems separate the bottom ash from the water, allowing non-CCR water to
comingle with other low volume wastewaters without CCR applicability, but do not meet the
Proposed ELG rules for BATW. These existing dewatering bin systems will require

significant capital expenditures, along with detailed engineering designs, permitting,
procurement, and commissioning. In fact, EPA is in possession of such information, as
FirstEnergy provided it to EPA on, or around, February 28, 2018. See EPA-HQ-OW-2009-0819-
7310, Attachment 35.

Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 5

Comment Excerpt:

The proposed subcategory also supports the EPA’s goal of aligning with the Coal Combustion
Residual (CCR) rule. Currently all unlined coal ash surface impoundments' operated by CE,
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have provided notice to initiate closure and are following federal and state timelines to complete
closure. At Karn all bottom ash transport water is currently sent to a CCR-compliant surface
impoundment, with discharges regulated under the site’s National Pollutant Discharge
Elimination System (NPDES) Permit. By maintaining the proposed subcategory, the site can
continue sending bottom ash transport water to CCR-compliant surface impoundments until
retirement in 2023 and eliminate unnecessary costs to utility customers.

! “Unlined” meaning in this context that the surface impoundment must have at least a single
composite liner system.

9 Subcategorization

Commenter Name: Jane H. Hood

Commenter Affiliation: Santee Cooper

Document Control Number: EPA-HQ-OW-2009-0819-8322-A1
Comment Excerpt Number: 4

Comment Excerpt:

II. THE PROPOSED NEW SOURCE SUBCATEGORIES ARE NECESSARY TO AVOID
UNACCEPTABLE DISPROPORTIONATELY HIGH COSTS AND ADDRESS UNIQUE
OPERATING CONDITIONS OF AFFECTED EGU SOURCES.

Santee Cooper generally supports EPA’s proposal to establish three new subcategories of
affected EGUs for limiting FGD wastewater and BA transport water under the 2015 ELG Rules.
The proposed new subcategories would adjust the stringency of the technology-based effluent
discharge limitations to cost-effective control levels based on unique operating conditions and
other source-specific considerations for the following source subcategories: (1) boilers with low
utilization levels, (2) electric generating facilities with extremely high FGD purge flow rates, and
(3) boilers that will retire by no later than December 31, 2028. These adjustments to the effluent
discharge limitations are necessary and appropriate based on EPA’s authority under section
304(b) of the Clean Water Act (“CWA”) to consider cost, the age of equipment and facilities,
energy requirements, and other non-water quality environmental impacts. Although generally
supportive of the proposed new source subcategories, Santee Cooper has a number of technical
concerns regarding the provisions for implementing two of the subcategories — namely, those
proposed for low-utilization and retiring units.

Commenter Name: Toni Presnell

Commenter Affiliation: Oglethorpe Power Corporation
Document Control Number: EPA-HQ-OW-2009-0819-8318-A1
Comment Excerpt Number: 5

Comment Excerpt:

TECHNICAL REVISIONS AND CLARIFICATIONS ARE NEEDED TO IMPROVE
THE EFFECTIVENESS AND WORKABILITY OF THE PROPOSED REGULATIONS
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FOR IMPLEMENTING THE REQUIREMENTS FOR THE NEW SOURCE
SUBCATEGORIES.

Oglethorpe Power supports EPA’s proposal to establish three new subcategories of affected
EGU s for limiting FGD wastewater and BA transport water under the 2015 ELG Rules. The
proposed new subcategories would adjust the stringency of the technology-based effluent
discharge limitations to cost-effective control levels based on unique operating conditions and
other source specific considerations for the following source subcategories: (1) boilers with low
utilization levels, (2) electric generating facilities with extremely high FGD purge flow rates, and
(3) boilers that will retire by no later than December 31, 2028. These adjustments to the effluent
discharge limitations are necessary and appropriate based on EPA’s authority under section
304(b) of the Clean Water Act (“CWA”) to consider cost, the age of equipment and facilities,
energy requirements, and other non-water quality environmental impacts. Although generally
supportive of the proposed new source subcategories, the Corporation has a number of technical
concerns regarding the provisions for implementing two of the subcategories — namely, those
proposed for low-utilization and retiring units. The discussion below identifies those technical
concerns for these two subcategories and, in each case, provides suggested revisions to improve
the effectiveness and workability of the proposed procedures for implementing the requirements
for the subcategories.

Commenter Name: Cynthia E. Vodopivec

Commenter Affiliation: Vistra Energy Corp. (“Vistra™)
Document Control Number: EPA-HQ-OW-2009-0819-8460-A1
Comment Excerpt Number: 7

Comment Excerpt:

Vistra encourages EPA to finalize its proposal to establish subcategories for boilers retiring by
2028 and low utilization boilers, with certain revisions. Such subcategorization is necessary
because the cost and other non-water quality environmental impacts associated with boilers
retiring by 2028 and low utilization boilers, in addition to the age of certain units, “are so
fundamentally different from other plants on which the limitations are based that they cannot . . .
achieve the effluent limitations . . . .”* As EPA explains in the Proposed Rule, when establishing
ELGs based on BAT, Section 304 of the Clean Water Act requires EPA to take into account “the
age of equipment and facilities involved, the process employed, the engineering aspects of the
application of various types of control techniques, process changes, the cost of achieving such
effluent reduction, non-water quality environmental impact (including energy requirements), and
such other factors as the Administrator deems appropriate.”® Based on these factors, EPA then
“determines whether plants within an industry should be assigned to a subcategory subject to
more particularized regulations than the industry as a whole.”® EPA has appropriately assessed
these factors to determine that subcategorization for boilers retiring by 2028 and low utilization
boilers is necessary, as discussed below.

4 Chem. Mfrs. Ass’n v. EPA, 870 F.2d 177, 214 (5th Cir. 1989)
533 U.S.C. § 1314(b)(2)(B).
6 Chem. Mfrs. Ass’n, 870 F.2d at 214; see also 84 Fed. Reg. at 64,624.
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Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 3

Comment Excerpt:

o EPA appropriately proposes a subcategorization for low utilization units, which will—
with a few modifications—avoid premature retirements and increase the resiliency of the
grid during this critical period of transition within the industry.

o EPA also proposes to subcategorize units that certify to retire by December 31, 2028.
This is well justified, given the significant costs the units would otherwise expend to
meet new “best available technology” requirements.

Commenter Name: Rebecca C. Tolene

Commenter Affiliation: Tennessee Vallley Authority (TVA)
Document Control Number: EPA-HQ-OW-2009-0819-8458-A1
Comment Excerpt Number: 18

Comment Excerpt:

TVA supports EPA's decision to provide BATW subcategories for unit closure and low
utilization boilers.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springfield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 4

Comment Excerpt:

CWLP is optimistic that provisions in the proposed rule for low utilization boilers and boilers
that will permanently cease operation by 2028 will provide sufficient flexibility to allow for a
smooth transition for our facilities that will allow them to operate, if economically and
practically possible, until at least the dates at which the CCR program and the ELG requirements
for Fly Ash Handling that have not been reconsidered will require them to shut down or spend
$40 million ($21 million for Unit 33 only and $19 million additional for all three older Units) to
convert to dry ash handling.
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Commenter Name: Cynthia E. Vodopivec

Commenter Affiliation: Vistra Energy Corp. (“Vistra™)
Document Control Number: EPA-HQ-OW-2009-0819-8460-A1
Comment Excerpt Number: 1

Comment Excerpt:

Vistra generally supports EPA’s Proposed Rule, particularly EPA’s proposal to develop
subcategories for boilers retiring by 2028 and low utilization boilers and EPA’s proposal to add a
10 percent volumetric purge allowance for recirculating bottom ash transport water systems;

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 6

Comment Excerpt:

Yet, EPA would put in place exemptions, loopholes, and exceptions that would excuse utilities’
failure to use and fully implement already-installed technology, compliance with existing
permits, and adoption of available and proven technologies.

Commenter Name: Megan Kimball

Commenter Affiliation: Southern Environmental Law Center et al.
Document Control Number: EPA-HQ-OW-2009-0819-8465-A1
Comment Excerpt Number: 14

Comment Excerpt:

And with its proposed carveouts for low-utilization plants and those retiring by 2028, EPA is
proposing to allow unlined impoundments to serve as BAT, when EPA itself has demonstrated
exhaustively that these primitive, leaking impoundments do not treat wastewater effectively.

Commenter Name: Josh Shapiro, Brian E. Frosh, Kwame Raoul, Dana Nessel, and Thomas J.
Donovan, Jr.

Commenter Affiliation: Attorneys General of Maryland, Pennsylvania, Illinois, Michigan, and
Vermont
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Document Control Number: EPA-HQ-OW-2009-0819-8323-A1
Comment Excerpt Number: 4

Comment Excerpt:

As for the ELG Proposal, we take particular objection to EPA’s proposed creation of more
lenient subcategories for boilers whose owners intend to retire them by December 31, 2028, as
well as “low-utilization” boilers. To support these subcategories, EPA offers little more than
speculative concerns about the reliability of the electrical grid and conclusory statements about
cost.

In actuality, the proposed subcategories are just one more subsidy for dirty, non-economical coal
plants at the expense of public health and the environment.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 79

Comment Excerpt:

EPA also cannot create industry subcategories for plants based solely on their disproportionate
compliance costs. It is well-established that “[w]ith respect to the overall impact of the [Act],
Congress clearly contemplated that cleaning up the nation’s waters might necessitate the closing
of some marginal plants.”?%* As the Court of Appeals for the D.C. Circuit has explained:

[T]he legislative intent [of the Act] is as clear as the result is harsh. Most prominently, the Act’s
supporters in both Houses acknowledged and accepted the possibility that its 1977
requirements?®*> might cause individual plants to go out of business . . . They self-consciously
made the legislative determination that the health and safety gains that achievement of the Act’s
aspirations would bring to future generations will in some cases outweigh the economic
dislocation it causes to the present generation.”3*

The Fifth Circuit similarly emphasized Congressional intent in upholding EPA’s decision not to
subcategorize a group of plants based on cost despite the fact that the effluent limitations would
“have a serious economic impact” on those plants.?® In so doing, the Court explained that
“Congress clearly understood that achieving the CWA’s goal of eliminating all discharges would
cause ‘some disruption in our economy,’ including plant closures and job losses,” and therefore
subcategorizing plants based on disproportionate compliance costs was not appropriate.

EPA would contravene the Clean Water Act’s purpose if it created subcategories of plants with
less stringent pollution-control requirements based solely on those plants’ compliance costs. As
courts repeatedly have explained, cost “is not a paramount consideration” in determining
pollution control requirements.?*® Rather, EPA must select the best available pollution control
technology that represents “a commitment of the maximum resources economically possible to
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the ultimate goal of eliminating all polluting discharges.”?®” In making this selection, EPA is
precluded from weighing pollution-reduction benefits against costs and instead must prioritize
protecting the nation’s waters over protecting plants’ bottom lines. EPA would flip the Act on its
head and violate Congressional intent if it created industry subcategories as a means of keeping
dirty and marginal plants online. Carving out a subcategory for these worst-performing plants
would run directly counter to the Act’s requirement that BAT “be based on the single-best
performing plant in an industrial field,” which is to act “as a beacon to show what is possible”
for the rest of the industry.?*®

282 Am. Iron & Steel Inst. v. EPA, 526 F.2d 1027, 1051-52 (3d Cir. 1975).
283 Although this quotation refers to the 1977 BPT requirements, Congressional intent and case law make clear that

EPA owes even less consideration to costs in setting BAT limitations than BPT limitations. See, e.g., Am. Iron &

Steel Inst., 526 F.2d at 1051 (“It is immediately apparent that Congress contemplated that the Administrator
should give greater consideration to the cost of compliance when defining 1977 ‘BPCTCA’ technology levels than

he should when defining the 1983 ‘BATEA’ levels.”); Chem. Mfrs. Ass’'nv. EPA, 870 F.2d at 250 (“Both
Congress and the Supreme Court have made clear that in setting BAT, the EPA is not required to compare the costs
against the benefits of pollution reduction in the same manner as the EPA is required to do in setting BPT
standards.”).

24 Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1036-37 (D.C. Cir. 1978).
25 Chem. Mfrs. Ass'nv. EPA, 870 F.2d at 251.

2% BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 656 (1st Cir. 1979); see also Am. Iron & Steel Inst.,
526 F.2d at 1051 (“[I]t is clear that . . . the cost of compliance was not a factor to be given primary importance.”);
Weyerhaeuser Co., 590 F.2d at 1025 (explaining that Congress’s commitment to cleaning up the nation’s waters was
illustrated “by the drafters’ realization that enforcement of the Act would probably shut down some plants around
the nation”); Chem. Mfrs. Ass’n v. EPA, 870 F.2d at 250 (“Because standards based on BAT, like BAT itself,
reflect the intention of Congress to push industries toward the goal of eliminating the discharge of pollutants as
quickly as possible, this goal is factored into determinations of the reasonableness of the costs associated with the
regulation.”).

27 Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1030 (5th Cir. 2019) (quoting EPA v. Nat’l Crushed Stone
Ass’n, 449 U.S. 64, 74 (1980)).

28 1d. at 1018 (quoting Chem. Mfrs. Ass’n v. EPA, 870 F.2d at 226 and Kennecott v. EPA, 780 F.2d 445
(4th Cir. 1985)) (internal quotations omitted).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 80

Comment Excerpt:

Finally, EPA cannot create subcategories unless those subcategorization decisions are supported
by the rulemaking record in accordance with the Administrative Procedure Act. EPA’s decision
to create a subcategory is unlawful if its explanation for that decision “runs counter to the
evidence before [it]” or lacks factual support in the record.?®’

29 Motor Vehicle Mfis. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983); see also Sw. Elec. Power Co., 920 F.3d at 1022 (holding that EPA’s BAT selection for
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legacy wastewater was “wanting in light of the agency record” and therefore “arbitrary and
capricious”); Tex. Oil & Gas Ass’n, 161 F.3d at 934 (agency action must “bear[] a rational
relationship to the statutory purposes” and must be supported by “substantial evidence in the
record”).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 81

Comment Excerpt:

A review of past ELGs reveals that, to date, EPA has created subcategories based primarily on
plants’ fixed characteristics and has rejected subcategories based on cost. Among the 58 ELG
industry categories, EPA most frequently created subcategories based on the fixed characteristics
of plants’ raw material used, product type, or manufacturing process.?’® EPA rejected costs as a
basis for subcategorization in several industries due in part to the variability of compliance
costs.??! EPA also frequently concluded that subcategories must relate to a facility’s wastewater
characteristics and therefore subcategories based on costs are inappropriate because costs have
no effect on such characteristics.?> Upon review of past ELGs, commenters found no instances
in which EPA created industry subcategories based exclusively on cost.

290 See, e.g., Development Document for Effluent Limitations Guidelines and Standards for the Nonferrous Metals
Manufacturing Point Source Category, Vol. 1, 34 (May 1989) (10 subcategories based on raw materials) (attached);
Development Document for Effluent Limitations Guidelines and Standards for the Electrical and Electronic
Components Point Source Category (Phase I), 3-1 (Mar. 1983) (21 subcategories based on product type) (attached);
Development Document for Final Effluent Limitations Guidelines and Standards for the Iron and Steel
Manufacturing Point Source Category, 6-1 (Apr. 2002) (13 subcategories based on manufacturing process)
(attached).

21 See, e.g., Development Document for Effluent Limitations Guidelines and Standards for the Centralized Waste
Treatment Industry, Vol. I, 5-2 (Aug. 2000) (“EPA did not use treatment costs as a basis for subcategorization
because costs will vary and are dependent on the following wastestream variables: flow rates, wastewater quality,
and pollutant loadings.”) (attached); Development Document for Effluent Limitations Guidelines and Standards for
the Inorganic Chemicals Manufacturing Point Source Category, 36 (June 1982) (“[T]he cost of treatment will
fluctuate because of variations in quality, loading and flow rates and subcategorization on the basis of treatment cost
is not recommended.”) (attached); Development Document for Effluent Limitations Guidelines and Pretreatment
Standards, and New Source Performance Standards for the Pesticide Chemicals Manufacturing Point Source
Category, 4-7 (Sept. 1993) (“[T]he cost of treatment and the energy required will vary depending on flow rates,
wastewater quality, and the amount and identity of pollutants in the wastewater. Moreover, alternative technologies
could be selected by dischargers. Therefore, subcategorization based on treatment costs and energy requirements is
not appropriate.”) (attached); Development Document for Final Effluent Limitations Guidelines and Standards for
the Pharmaceutical Manufacturing Point Source Category, 4-12 (July 1998) (“[TThe cost of treatment and the energy
required will vary depending on flow rates and wastewater characteristics” and therefore “subcategorization based
on treatment costs is not appropriate.”) (attached); Final Development Document for Effluent Limitations
Guidelines and Standards for the Transportation Equipment Cleaning Category, 5-15 (June 2000) (“Treatment costs
vary significantly among facilities and are primarily dependent upon water pollution control technologies being used
and on facility wastewater flow rates” and therefore “treatment costs alone are not considered an appropriate basis
for subcategorization.”) (attached); and Development Document for Final Effluent Limitations Guidelines and
Standards for Commercial Hazardous Waste Combustors, 3-15 (June 2000) (“Treatment costs do not appear to be a
basis for subcategorization because costs will vary and are dependent on the following wastestream variables: flow
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rates, waste quality, waste energy content, and pollutant loadings. Therefore, treatment costs were not used as a
factor in determining subcategories.”) (attached).

292 See, e.g., Development Document for Effluent Limitations Guidelines and Standards for Battery Manufacturing,
Vol. I, 139 (Aug. 1984) (“The necessity for a subcategorization factor to relate to the raw wastewater characteristics
of a plant automatically eliminates certain factors from consideration as potential bases for subdividing the category
... treatment costs . . . have no effect on the raw wastewater generated in a plant.”) (attached); Development
Document for Effluent Limitations Guidelines and Standards for the Porcelain Enameling Point Source Category, 48
(Nov. 1982) (same) (attached); and Development Document for Effluent Limitations Guidelines and Standards for
the Coil Coating Point Source Category, 36 (Nov. 1983) (“[T]reatment costs have no effect on the raw wastewater
generated in a plant. The water pollution control technology employed at a plant and its cost are the result of a
requirement to achieve a particular effluent level for a given raw wastewater load. It does not affect the raw
wastewater characteristics, and thus does not impact subcategorization.”) (attached).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 129

Comment Excerpt:

E. Neither the Retirement Nor the Low Utilization Subcategory Is Needed to Ensure
Reliability.

In support of both the low-utilization and boilers retiring by 2028 subcategories, EPA advances
unsubstantiated reliability justifications. In the case of the low-utilization subcategory, EPA
states that “[IJow utilization boilers tend to operate only during peak loading. Thus, their
continued operation is useful, if not necessary, for ensuring electricity reliability in the near
term.”*? In the case of the boilers retiring by 2028 subcategory, EPA noted that “utilities
expressed the need for sufficient time to plan, construct, and obtain necessary permits and
approvals for replacement generating capacity,” and that “[i]n discussions of example Integrated
Resource Plans (IRPs) and the associated process, utilities suggested timelines that would extend
for five to eight years or longer.”**! EPA also refers to a recent report by North American
Electric Reliability Corporation (“NERC”) finding that reliability of the electric system would be
reduced were a large percentage of the generating fleet retired without being replaced, and notes
that “the well-planned construction of new generation capacity and orderly retirement of older
facilities are vital to ensuring electricity reliability.”**?

Beyond these conclusory statements in the Preamble of the proposed rule, the sole support in
EPA’s record appears to be a single, five-page ERG memorandum that adds scarce additional
detail to EPA’s rationale.*** The reliability arguments in support of these two subcategories are
completely unfounded.

430 84 Fed. Reg. at 64,639.

$11d. at 64,640.

32 4.

433 See ERG Memorandum, Steam Electric Effluent Guidelines Reconsideration — Evaluation of Potential
Subcategorization Approaches, Docket ID No. EPA-HQ-OW-2009-0819-7911 (Aug. 29, 2019).
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Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 82

Comment Excerpt:

In the 2019 Proposal, EPA has proposed creating three new subcategories that would be subject
to less stringent pollution control requirements than the rest of the industry. Those subcategories
would apply to high flow facilities, low utilization boilers, and boilers retiring by 2028.293 As
explained in detail below, creation of each of these subcategories would exceed EPA’s authority
under the Clean Water Act and Administrative Procedure Act because they are based primarily
on plants’ compliance costs or lack sufficient support in the record.?”* EPA therefore must
eliminate these three subcategories from the final rule.

2% See, e.g., id. at 64,638 (“EPA is proposing to establish a new subcategory for facilities with high FGD flows
based on the statutory factor of cost.”).

Commenter Name: Jennifer Peters, et al.

Commenter Affiliation: Clean Water Action, et al.

Document Control Number: EPA-HQ-OW-2009-0819-8462-A1
Comment Excerpt Number: 3

Comment Excerpt:

Proposed sub-categories to allow weaker limits for some plants are unjustified: EPA is

also proposing new loopholes that will allow certain power plants to discharge even more
pollution into our nation’s waters. For example, if a plant operator claims a plant will retire by
2028, that plant would be completely exempt from these newer pollution limits. This would
allow plants to unjustifiably continue to contaminate rivers, lakes, and streams across the country
for five more years. EPA’s proposal would also exempt plants that claim to only operate for a
limited number of hours per year. EPA must abandon these loopholes that put utility profits
above public health and the environment.

Commenter Name: James S. Andrews

Commenter Affiliation: GSP Merrimack LLC

Document Control Number: EPA-HQ-OW-2009-0819-8459-A1
Comment Excerpt Number: 4

Comment Excerpt:
Third, transport water for boiler slag generated in cyclone boilers contains few constituents of

concern (“COC”) and is materially different than the BA transport water generated by the
majority of the industry. GSP Merrimack requests that EPA acknowledge this distinction by
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granting Merrimack Station (or, more generally, generators of transport water of boiler slag from
cyclone boilers) a variance from the best available technology economically achievable (“BAT”)
effluent limits proposed for BA transport water or creating a BAT subcategory for cyclone boiler
slag transport water.

Commenter Name: James S. Andrews

Commenter Affiliation: GSP Merrimack LLC

Document Control Number: EPA-HQ-OW-2009-0819-8459-A1
Comment Excerpt Number: 10

Comment Excerpt:

III. GSP Merrimack Requests a Variance or Subcategory for Cyclone Boiler Slag Transport
Water.

GSP Merrimack requests a variance for Merrimack Station from the proposed BAT effluent
limitations for BA transport water or the creation of a BAT subcategory for cyclone boiler slag
transport water because such wastewater contains few COC and is materially different. In the
Proposed Rule, EPA classifies all boiler slag (even slag from cyclone boilers) as BA and
proposes to subject water used to transport slag to the same effluent limitations applicable to BA
transport water. 84 Fed. Reg. at 64,628 n.9. EPA makes this classification with seemingly no
consideration for actual, material differences in slag and the associated transport water generated
by cyclone boilers and no justification for its conclusion.” GSP Merrimack requests that EPA
reconsider this proposal by recognizing that boiler slag, and the associated transport water,
generated by: (1) cyclone boilers in the industry is materially different; or, alternatively, (2) the
cyclone boilers at Merrimack Station is materially different. Differences in this boiler slag and
transport water justify a variance from the BAT effluent limits proposed for BA transport water
or the creation of a BAT subcategory for such transport water. GSP Merrimack requests such a
variance or the promulgation of such a subcategory and offers the following comments and
Attachments 3-6 in support.

7 Based on a review of EPA’s 2013 proposed rule, 2015 final rule, the Proposed Rule, the associated “Supporting
Documents” to these rules (including the agency’s 2015 Response to Comments), as well as the associated
administrative record available on www.regulations.gov, it does not appear that the record contains any underlying
analysis to support EPA’s apparent belief that boiler slag from cyclone boilers should be considered the same as BA.
EPA’s 2015 Response to Comments sets out the agency’s general view that treating boiler slag as BA is consistent
with EPA’s regulatory practices and the technological and economic implications of complying with a rule that
treats boiler slag as BA. However, the record does not appear to contain an explanation as to why boiler slag from
cyclone boilers should be treated as BA despite the fact that such boiler slag is stable, inert, and has very low
leaching characteristics and the corresponding slag transport water contains few COC compared to BA transport
water generated by the majority of the industry.

Commenter Name: James S. Andrews
Commenter Affiliation: GSP Merrimack LLC
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Document Control Number: EPA-HQ-OW-2009-0819-8459-A1
Comment Excerpt Number: 11

Comment Excerpt:

Both units at Merrimack Station have wet bottom cyclone-fired boilers, which produce slag as an
end product. Molten ash from these boilers, once quenched in a tank, becomes slag (shown
below)—a stable, inert, glass-like solid compound, which is very different from typical BA
targeted in this ELGs rulemaking.

This stable, inert solid is conveyed through clinker grinders to reduce the size of the glass-like
material, and the resulting slag material is then sluiced, or transported with water, to a collection
area where it is dewatered and processed by a third-party company for 100% beneficial reuse as
abrasive blasting material and/or roofing shingle aggregate. The decanted wastewater is
subsequently discharged from the facility. The water used to transport boiler slag to the
beneficial reuse facility at Merrimack Station contains minute concentrations of COC compared
to what is found in typical BA transport water, and perhaps in other forms of cyclone boiler slag
transport water generated by the industry. Two laboratory analyses of isolated slag transport
water at Merrimack Station have been conducted in the recent past.® Both sets of analytical
results prove cyclone boiler slag transport water at Merrimack Station is different. EPA’s
Technical Development Document for the 2015 ELG rule and this 2019 Proposed Rule each
include a table that sets out the industry average concentrations of COCs found in BA transport
water.” A comparison of these industry average concentrations to the Merrimack Station
sampling results further confirms the cyclone boiler slag transport water at Merrimack Station is
different. Concentrations in Merrimack Station’s analytical results are less than the industry
average—across the board. In fact, in many instances the Merrimack Station data is “non-
detect,” essentially meaning the COC is not even present in the cyclone boiler slag transport
water. This comparison further supports GSP Merrimack’s request for a variance or separate
subcategory. EPA’s toxic-weighted pound equivalent (“TWPE”) methodology—which the
agency relies upon to prioritize which wastewater streams, and which pollutants within those
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wastewater streams, warrant regulation—is also instructive and gives further credibility to GSP
Merrimack’s request. EPA’s consultant, ERG, concluded in the 2019 rulemaking documents that
the total TWPE/year discharged from 107 coal-fired power plants is 93,800.!'° Note that this
TWPE/year number is a drastic reduction from the one EPA advanced in the 2015 rulemaking,
which was 481,000 TWPE/year for 115 plants with a dedicated BA pond.!! These numbers equal
an average of approximately 876 and 4,182 TWPE/year, discharged per plant, respectively. The
Electric Power Research Institute (“EPRI”) conducted an analysis of the annual TWPE removal
expected at Merrimack Station by and through implementation of a treatment technology
designed to meet the “no discharge” limitation for BA transport water included in the 2015 ELG
Rule.'? EPRI utilized the two sets of analytical results of Merrimack Station’s cyclone boiler slag
transport water (Attachments 3 and 4), accounted for COC found in source water, converted the
analytical value of the COC to TWPE, totaled all the TWPE values, and then multiplied that
TWPE total by the estimated annual flow (gallons per year), which was 40 percent of the facility
design flow at that time.'* EPRI ultimately concluded that approximately 192 TWPE/year of
discharges from cyclone boiler slag transport water at Merrimack Station would be eliminated.
This is less than 22 percent of EPA’s 2019 per-facility annual average number and less than 5
percent of EPA’s 2015 per-facility annual average number. That makes Merrimack Station’s
cyclone boiler slag transport water materially different than the industry.

8 See Letter from Eastern Analytical, Inc. re: Laboratory Report (July 22, 2013) (Attachment 3); Eastern Analytical,
Inc. re: Laboratory Report (July 19, 2017) (Attachment 4).

° See EPA, Technical Development Document for the Effluent Limitations Guidelines and Standards for the Steam
Electric Power Generating Point Source Category, Dock. ID No. EPA-HQ-OW-2009-0819-6432, at 10-22 to 10-23,
Table 10-7 (Sept. 2015) (“2015 TDD”); EPA Supplemental Technical Development Document for Proposed
Revisions to the Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point
Source Category, Dock. ID No. EPA-OW-2009-0819-8211, at 6-12 to 6-13, Table 6-2 (Nov. 2019) (“2019 TDD”).
Note that different industry averages exist elsewhere in EPA’s administrative record for this rulemaking. See, e.g.,
EPA, Environmental Assessment for the Effluent Limitations Guidelines and Standards for the Steam Electric
Power Generating Point Source Category, Dock. ID No. EPA-HQ-OW-2009-0819-6427, at 3-18, Table 3-4 (Sept.
2015). Merrimack Station’s analytical data is materially better and different than all of the industry data sets
reviewed by GSP Merrimack.

19 Memorandum from ERG re: Pollutant Loadings Analysis and Supporting Documentation for the 2019 Steam
Electric Supplemental Environmental Assessment, EPA-HQ-OW-2009-0819-7733, at 7, Table 4 (Sept. 13, 2019).
'"'See 2015 TDD at 10-34 to 10-35, Table 10-14.

12 See EPRI Comments on the Revised Draft Determination of Technology-Based Effluent Limits for Flue Gas
Desulfurization Wastewater at Merrimack Station in Bow, New Hampshire, at Appx. B (Dec. 15, 2017) (“2017
EPRI Comments”) (Attachment 5).

13 See id.

Commenter Name: James S. Andrews

Commenter Affiliation: GSP Merrimack LLC

Document Control Number: EPA-HQ-OW-2009-0819-8459-A1
Comment Excerpt Number: 12

Comment Excerpt:
Moreover, operations at Merrimack Station have reduced dramatically in recent years. Thus, the

40 percent of design flow calculation utilized by EPRI inflates the TWPE actually discharged
from the facility in recent years. Once baseload, the units at Merrimack Station now serve as
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seasonal and peak demand resources, critical to grid reliability. Set out in the table below are the
discharge flow volumes (million gallons per year) and corresponding annual TWPE values from
Merrimack Station’s NPDES Outfall No. 003A from the last five years.'* An average of the
annual flows from these five years reduces EPRI’s 192 TWPE/year number to 150 TWPE/year.
The 2019 TWPE number for Merrimack Station would have been 144 TWPE/year (and this
number would have been at its lowest in 2016, with a TWPE/year of 106). These values provide
further support that the cyclone boiler slag transport water at Merrimack Station is materially
different compared to the industry.

mg/v TWPE/vy

EPRI Reference 584 192
Year

2019 437 144

2018 666 219

2017 386 127

2016 322 106

2015 474 156

5 year average 457 150

The standards EPA has promulgated for granting a fundamentally different factors (“FDF”)
variance for individual permit holders also support GSP Merrimack’s request for changes in this
proposed rule. The regulations explicitly provide that a discharger “may request a variance from
otherwise applicable effluent limitations . . . [f]or . . . best available technology economically
achievable (BAT)” effluent limitations. 40 C.F.R. § 122.21(m). In deciding whether to grant
such a request, a permit writer is to consider:

(1) The nature or quality of pollutants contained in the raw waste load of the applicant’s process
wastewater;

(2) The volume of the discharger’s process wastewater and effluent discharged;

(3) Non-water quality environmental impact of control and treatment of the discharger’s raw
waste load;

(4) Energy requirements of the application of control and treatment technology;
(5) Age, size, land availability, and configuration as they relate to the discharger’s equipment or
facilities; processes employed; process changes; and engineering aspects of the application of

control technology;

(6) Cost of compliance with required control technology.
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Id. § 125.31(d). Factors (1) and (2) clearly support GSP Merrimack’s request for the reasons
already mentioned. Factor (6) also supports GSP Merrimack’s request. The regulations provide
additional detail on how cost should specifically be considered in evaluating a FDF variance
request:

A request for the establishment of effluent limitations less stringent than those required by
national limits guidelines shall be approved only if: . . .

(3) Compliance with the national limits (either by using the technologies upon which the national
limits are based or by other control alternatives) would result in:

(1) A removal cost wholly out of proportion to the removal cost considered during development
of the national limits.

Id. § 125.31(b)(3)(i). EPRI analyzed this issue and ultimately determined the cost-to-TWPE
removal ratio for “dry handling” treatment technologies at Merrimack Station would be
$2,724/TWPE (in 1981 dollars). 2017 EPRI Comments at 3. This is “fundamentally different”
from the $314/TWPE EPA formulated for the industry in the 2015 ELG Rule'® and no one could
reasonably argue the costs for Merrimack Station are not “wholly out of proportion to the
removal cost considered during development of the national limits.”'® The attached
correspondence submitted to EPA Region 1 as part of the NPDES permit renewal process by the
former owner of Merrimack Station, Eversource Energy, describes challenges that would be
experienced in attempting to retrofit a “dry handling” treatment technology at the facility.!”
These issues are relevant to factor (5). The costs of “dry handling” technologies—if ultimately
required—may also force GSP Merrimack to evaluate the economic viability of the facility (with
future market conditions and forecasting critical to this analysis). This is also relevant to factor
(5) and could be relevant to factor (4), as well. In the end, EPA should grant to Merrimack
Station or all generators of transport water of boiler slag from cyclone boilers a variance from the
BAT effluent limits proposed for BA transport water or create a BAT subcategory for cyclone
boiler slag transport water. Such an action is supported by the enclosed analytical sampling data
of Merrimack Station’s slag transport water, especially when compared to industry average data
included in the rulemaking documents. The request is also justified when this data is converted to
TWPE. EPA relies upon TWPE values heavily in its rulemakings to inform whether additional
treatment technology is feasible and justified. No technologies can reasonably be required for
cyclone boiler slag transport water, given Merrimack Station’s minuscule annual TWPE. GSP
Merrimack’s request is also supported by the regulatory factors EPA promulgated to evaluate
whether to grant an analogous FDF variance. Almost all of these regulatory factors would
support granting a variance or subcategory for Merrimack Station and any that arguably do not
support such a request are simply neutral or immaterial to the specific situation. Cost is perhaps
the most compelling of these regulatory variance factors. Because the slag transport water at
Merrimack Station contains so few COC, the removal costs associated with technologies capable
of eliminating the remaining COC in the wastewater are without question wholly out of
proportion. For all these reasons, GSP Merrimack respectfully requests that EPA grant to
Merrimack Station (or, more generally, generators of transport water of boiler slag from cyclone
boilers) a variance from the BAT effluent limits proposed for BA transport water or,
alternatively, create a BAT regulatory subcategory for cyclone boiler slag transport water.
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14 Boiler slag transport water is approximately 90 to 95 percent of the total flow through Outfall 003A. This TWPE
analysis assumed slag transport water was the entire flow through the Outfall over the five-year period. It therefore
overestimates the total TWPEs present in the transport water and the corresponding reductions that could occur if
“dry handling” treatment technologies are utilized at Merrimack Station.

15 See EPA, Regulatory Impact Analysis for the Effluent Limitations Guidelines and Standards for the Steam
Electric Power Generating Point Source Category, Dock. ID No. EPA-HQ-OW-2009-0819-5849, at F-12 (Sept.
2015).

16 EPA has endorsed this cost-to-TWPE removal ratio to justify (at least in part) the LUB regulatory subcategory set
out in the Proposed Rule. GSP Merrimack’s slag transport water request is therefore consistent with the standards
the agency is using with respect to other provisions in this same rulemaking.

17 See Letter from Eversource Energy to EPA Region 1 (Feb. 17. 2017) (designated “Confidential Business
Information,” in accordance with 40 C.F.R. Part 2) (Attachment 6). Aspects of this February 17, 2017
correspondence were superseded by a subsequent letter. See Letter from Eversource Energy to Mr. Mark A. Stein,
Sr. Assistant Reg’l Counsel, EPA Region 1 (Apr. 20, 2017),
https://www3.epa.gov/region/npdes/merrimackstation/pdfs/ar/AR-1388.pdf.

Commenter Name: Ed Stone

Commenter Affiliation: Maryland Department of the Environment
Document Control Number: EPA-HQ-OW-2009-0819-8464-A2
Comment Excerpt Number: 3

Comment Excerpt:

Regarding EPA's proposal to regulate flue gas desulfurization (FGD) wastewater, EPA is basing
the limitations in the 2019 Proposed Rule for FGD wastewater upon treatment using a
combination of chemical precipitation and Low Hydraulic Residence Time Biological Reduction
(LRTR) systems. This contrasts with the 2015 rule, which based limitations for FGD wastewater
upon treatment using a combination of chemical precipitation and High Hydraulic Residence
Time Biological Reduction (HRTR) systems.

Part VILB.1 of the 2019 Proposed Rule (84 FR 64631) states "the types and amount of solids
removed by the ultrafilter in the CP+LRTR treatment system are identical to the solids removed
by the sand filter in the CP+HRTR;" "LRTR reductions are comparable to HRTR reductions;"
and "the long term averages forming the basis of the selenium limitations for LRTR and HRTR
are similar, and the higher selenium limitations for the LRTR systems are largely driven by
increased short-term variability around that average." Furthermore, footnote #21, which is
referenced in this same section, notes "FGD mercury and arsenic limitations in the 2015 rule
were based on chemical precipitation data alone because the facilities operating biological
systems were not using all of the chemical precipitation additives in the technology basis."

Drawing upon the above background and as further supported by the discussion of treatment
technologies in Section 4.1 of the Supplemental Technical Development Document for the 2019
Proposed Rule, the Department suggests from EPA's information that the limits for arsenic,
selenium, mercury, and nitrate-nitrite in the 2019 Proposed Rule may be achievable using
chemical precipitation coupled with either LRTR or HRTR biological treatment. In this context,
the Department requests the following additional subcategorization for FGD wastewater for
permits issued under the current 2015 rule.
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Specifically, the Department recommends that EPA subcategorize facilities with existing permits
for FGD wastewaters issued under the 2015 rule and provide the states the delegated authority to
maintain the implementation dates assigned in such issued permits. In addition, such a
subcategory should provide states the authority to maintain the limitations for selenium and
arsenic in such issued permits, established and issued under the 2015 rule, through the entire
term of the permits and through all subsequent renewals, with the option for the State to adjust
limits as follows: Limitations could be adjusted based on the actual optimized performance of the
resulting treatment system upward to a ceiling bounded by the corresponding limitation in any
final rule (if the updated limits for selenium and arsenic remains less stringent than the 2015 rule,
as they are in the 2019 Proposed Rule). As referenced above, the increase to a less stringent
selenium limitation in the 2019 Proposed Rule is "largely driven by increased short-term
variability" of LRTR, so automatically applying such a relaxed limit for a facility which has a
permit to achieve BAT under the 2015 HRTR technology based rule is problematic and should
not be the only allowed outcome.

The Department also recommends that such a subcategorization approach also allow the permits
issued under the 2015 rule to continue to implement the existing mercury and nitrate-nitrite
limits in the timeframes specified within those permits. States would then establish appropriate
"as soon as possible" deadlines on a case-by-case basis (using BPJ) for incorporating more
restrictive requirements of any final rule including, but not limited to, mercury and nitrate-nitrite
(should the final rule limitations remain more stringent than the 2015 rule, as they are in the 2019
Proposed Rule).

The Department also requests, consistent with the above subcategorization request and rationale
for FGD discharges, that the permit limitations and timeframes in permits issued under the 2015
rule continue to be applicable to the subcategories in the 2019 proposed rule for low utilization
units and facilities nearing retirement. The proposed elimination of selenium requirements for
facilities in the low utilization subcategory is especially objectionable. One or more Maryland
facilities may be eligible for the low utilization subcategory, but low utilization does not
automatically translate to low concentrations or loadings of selenium.

Arsenic, mercury, and selenium are persistent and bioaccumulative toxic pollutants, and the fact
that a facility may be below a statistical utilization level or permanently ceasing in another 8
years (i.e. under the proposed rule's retirement category) does not reduce the need for an as soon
as possible improvement of its minimally controlled discharge (as compared to the 2015
treatment standards). Any cost/benefit analysis of the elimination of persistent and
bioaccumulative pollutants needs to specifically consider the long and contentious history of the
current proposed rulemaking, including the Department's comments on cost as described further
below.

EPA requested comments regarding additional subcategorization and whether the 2015 rule
limits would be appropriate for certain facilities. However, EPAs invitation(s) for comments
seems to suggest it may only be interested in narrow subcategorization options, such as facilities
that have installed biological systems but only where a membrane filtration system ends up being
the final BAT, or facilities that have already invested and or started construction or
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implementation.! Instead the Department suggests a subcategorization approach based on
permits issued under the 2015 rule, as described above.

Otherwise, EPA will be setting a precedent that risks encouraging facilities in the future to be
slow in responding to implementation of requirements under the federal act and the
implementing federal/state discharge permit, in the hopes of revised requirements in the future,
complicating compliance and enforcement commitments, only to ultimately be rewarded by a
new rule that restarts the clock even as they may have been developing plans to attempt to
comply in a timely manner. Such an outcome might occur in spite of the fact that the State had
determined the appropriateness of issuing such permits under the rule in effect at the time (in this
current situation, the 2015 rule), doing so as the federally delegated CWA authority responsible
for acting in the best interests of its citizens and the State, including its TMDL program, its water
quality standards program, its drinking water protection program, and its obligations as the
delegated authority for enforcement and compliance of these Clean Water Act Programs.

For example, the Department has issued three permits under the 2015 rule involving FGD
wastewater and bottom ash transport water and is moving forward to the next step in the process
prior to reissuance of a fourth permit. Two of the issued permits had issues related to TMDLs for
nitrogen; one of the permits discharges to a freshwater receiving stream (i.e. a stream whose
applicable freshwater criteria include the most restrictive aquatic life standards for selenium),
and whose designated uses include public water supply. Also, two of the permits had
longstanding noncompliance and enforcement issues needing resolution through permit renewal,
and the third permit needed to be revised and reissued as part of the upstream facility's
noncompliance solution. Finally, all three of the facilities with issued permits have been on the
EPA toxics release inventory (TRI) listing for Maryland for releases to surface waters.

1 See 84 FR 64634 and 84 FR 64663 of the 2019 proposed rule.

Commenter Name: Ed Stone

Commenter Affiliation: Maryland Department of the Environment
Document Control Number: EPA-HQ-OW-2009-0819-8464-A2
Comment Excerpt Number: 4

Comment Excerpt:

Regarding EPA's cost estimates related to changing the 2015 rule at this time, it is certainly
difficult to fully assess and quantify all of the environmental, public, private, and agency costs to
be incurred by States in reversing a complex process already in place and underway in order to
pause, cease, and retool to implement a new version of the rule with relaxed timeframes and a
number of less stringent proposed requirements. A brief review of Maryland's experience on this
issue is relevant. A 2010 memorandum issued by EPA's Office of Wastewater Management
directed state permitting authorities to employ a case-by-case review of methods for limiting or
eliminating the discharge of toxic pollutants pending changes in technology-based standards for
FGD wastewaters. At that time, Maryland was already well into the process of issuing new
permits for four facilities with FGD wastewaters, and we were imposing new requirements to
implement biological treatment systems for those specific dischargers, not certain at the time
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what, if any, biological based systems would result in the pending national rule for FGD
wastewater systems. But these systems were required at the time for protection of our nutrient
budget (TMDL) for the Chesapeake Bay (and because enhanced nutrient reduction systems in
Maryland have experienced significant reductions in suspended solids, which can indirectly
reduce the discharge of some metals).

However, at that time and continuing until EPA's final 2015 rule, Maryland consistently took the
position that it made little sense for Maryland to develop its own technology based requirements
for pollutants not yet addressed by the outdated steam electric effluent guidelines for that
industry while EPA was in the middle of its own long process to develop national requirements.
Such an effort would occupy all existing permit resources in the Department, be a costly
duplication of EPA efforts with no expected gains, with the potential for a short-lived outcome
upon finalization of a national rule. Throughout that time period, the Department was criticized
for this position, but it continued to wait upon EPA to complete its long-delayed rulemaking. In
contrast to EPA statements in 2017 to wait for further federal developments, Maryland made the
decision it would no longer continue relying on the suggestion of waiting for further EPA action.
We began issuing permits under the 2015 rule.

So now that EPA's 2015 rule is finally complete, after all of these years, and Maryland finally
has effective permits under that rule, and we are now being called upon through this proposed
rule to relinquish our implementation efforts and instead concede that we were too early in
embracing EPAs 2015 final rule because, for whatever reasons, the rule needs to be pulled back
and reassessed?

Considering this long history, and with an economic impact consideration of the persistent and
bioaccumulative toxic pollutant discharges associated with this history, we request that EPA
more fully account for the unknown full cost of reversing course on permits issued under the
EPA 2015 final rule and implement our requested approach for an additional subcategory for
facilities with permits issued under the 2015 rule.

9a Subcategorization — Retirements and Fuel Conversion by 2028

Commenter Name: Rachel Procter

Commenter Affiliation: Consumers Energy Company (CE)
Document Control Number: EPA-HQ-OW-2009-0819-8291-A1
Comment Excerpt Number: 3

Comment Excerpt:

CE supports the proposed subcategory for boilers retiring by Dec. 31, 2028. CE plans to retire its
D.E. Karn (Karn) Units 1 and 2, both of which are coal-fired, in 2023. This plan has been
approved in our recent Integrated Resource Plan (IRP) filing with the Michigan Public Service
Commission (MPSC) and has received MISO’s approval to suspend Karn Units 1 and 2
operations without the need for the units to be designated as a System Support Resource (SSR).
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Allowing CE to avoid additional compliance costs under the NOPR’s eventual final rule protects
our customers from significant costs that can be reallocated to other investments, such as
renewable energy development, energy efficiency measures, ensuring reliable electric service.
We estimate that, absent the retirement exemption, CE would need to spend approximately $31
million to bring the Karn Units 1 and 2 into compliance with the rule.

Commenter Name: Jeffrey L. West

Commenter Affiliation: Xcel Energy Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8294-A1
Comment Excerpt Number: 2

Comment Excerpt:

Xcel Energy supports the EPA’s proposal to subcategorize the BAT limitations for boilers
retiring by 12/31/2028 to BPT limitations for TSS, based on gravity settling surface
impoundments. The proposed date of 12/31/2028 is a reasonable planning horizon for retiring
impacted units.

EPA’s proposal is in alignment with Xcel Energy’s efforts to transition our fleet to higher
efficiency units that support our new fleet generation mix that will include more renewable
energy generation so that we can achieve our interim goal of reducing carbon emissions by 80%
by 2030 while keeping our customer bills affordable.

For regulated utilities like Xcel Energy, the 2028 planning horizon is particularly important, as it
provides State public utility commissions sufficient time to review and approve proposed
retirements. We agree that there are significant cost implications for a retiring unit to comply
with the 2015 ELG rule. EPA’s proposal for units retiring prior to 12/31/2028 is consistent with
prudency requirements for regulated utilities and mitigates the potential investment in a stranded
asset that may not be eligible for rate recovery, which would ultimately be costly to our
customers and shareholders.

Commenter Name: Jeffrey L. West

Commenter Affiliation: Xcel Energy Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8294-A1
Comment Excerpt Number: 3

Comment Excerpt:

The support documentation required to support the certification of the estimated date of
retirement from service should not be prescriptive - EPA has solicited input regarding the
information that should be submitted to support the certification of the estimated date that an
affected boiler will be retired from service. Xcel Energy recommends that EPA should not be too
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prescriptive when identifying the documentation to support these certifications. Variances in
State utility commission processes necessitate some flexibility. We recommend that EPA
identify categories of documents that can be used to support these certifications such as a utility
commission Resource Plans, certification from company official, official notices to Regional
Transmission Organizations and applicable FERC submittals.

Commenter Name: Alexander Bond

Commenter Affiliation: Edison Electric Institute (EEI)
Document Control Number: EPA-HQ-OW-2009-0819-8314-A1
Comment Excerpt Number: 3

Comment Excerpt:

Specifically, EPA should:

o Finalize the proposed subcategory for retiring boilers since it is consistent with both past
agency action and judicial precedent and will result in overall reduced pollutant
discharges. EPA should clarify that this subcategory also applies to units that are
repowering (with non-coal fuel sources) by December 31, 2028. EPA also should further
develop the proposed subcategory for low-utilization units;

Commenter Name: Alexander Bond

Commenter Affiliation: Edison Electric Institute (EEI)
Document Control Number: EPA-HQ-OW-2009-0819-8314-A1
Comment Excerpt Number: 9

Comment Excerpt:

Third, EPA should finalize its proposed retirement subcategory, since it is consistent with
past Agency action as well as judicial precedent and will result in overall reduced pollutant
discharges. EPA has strong reasons for creating a subcategory based on the economic impacts
from imposing BAT limits on units likely to retire in the near to medium term, and in terms of
overall effluent discharges, units that retire by a date certain represent avoided future discharges.
These retirements represent significant environmental gains from avoided effluent discharges,
and EPA should realize those benefits by finalizing the proposed subcategory.

Commenter Name: Alexander Bond
Commenter Affiliation: Edison Electric Institute (EEI)
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Document Control Number: EPA-HQ-OW-2009-0819-8314-A1
Comment Excerpt Number: 22

Comment Excerpt:
V. EPA Should Finalize the Subcategory for Boilers That Can Certify Retirement.

EPA proposes to establish a new subcategory for boilers retiring by December 31, 2028 based on
the statutory factors of cost, age of equipment and facilities involved, non-water quality
environmental impacts, and other factors. 84 Fed. Reg. 64,640. For such boilers, EPA is
proposing to set surface impoundments as BAT and to establish BAT limitations for TSS, for
both FGD wastewater and BATW. Id. The Agency proposes that these are considered BAT for
the retirement subcategory due to the “unacceptable disproportionate costs they would impose;
the potential of such costs to accelerate retirements of boilers at this age of their useful life; the
resulting increase in the risk of electricity reliability problems due to those accelerated
retirements; and the harmonization with the CCR rule.” Id. In essence, the Agency concludes
that the creation of this subcategory would address concerns about burdening electricity
customers with increased costs because capital investments would have to be depreciated over a
shorter useful life versus and the risk that post-retirement rate recovery could be denied for the
significant capital and operating costs associated with the BAT options that EPA has identified.

A. EPA’s Retirement Subcategory Will Result in Overall Environmental Benefits and Is
Consistent with Other Environmental Programs.

The proposed retirement subcategory is consistent with past agency action as well as judicial
precedent and will result in overall reduced pollutant discharges. EPA has strong reasons for
creating a subcategory based on the economic impacts from imposing BAT limits on units likely
to retire in the near to medium term, given that payback periods for units are often 15 to 20 years
or greater, depending on individual circumstances. Additionally, in terms of overall

effluent discharges, units that retire by a date certain represent avoided future discharges; in
terms of overall discharges, units that retire or repower with fuels other than coal represent
environmental benefits through avoiding future discharges.!” These environmental benefits are
tangible: units that cease utilization of coal as a fuel source do not have the effluent discharges at
issue here in the Proposed ELG Rule and retiring or repowering of these units provides an
avenue to cease these discharges for all future periods. Simply because the Agency has created a
time-limited subcategory out to 2028 does not necessarily mean that all units in this subcategory
will operate until the end of 2028—unit retirement decisions are subject to a number of factors
including economic viability, grid reliability considerations, regulatory approvals, among many
others. Due to these processes and factors, unit retirements are scheduled over numbers of
years—as can be seen from existing public announcements, a significant number of units
representing approximately 120 GW of capacity have either already retired or are slated to be
retired in the coming years. See EEI Retirements Chart, attached as Appendix A. These
retirements represent significant environmental gains from avoided effluent discharges, and EPA
should realize those benefits by finalizing the proposed subcategory.
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The Agency is also on firm legal footing by establishing a specific subcategory for units that are
planning to retire in coming years. EPA has explicitly taken such an approach under the CWA,
specifically in its 2014 final rule titled National Pollutant Discharge Elimination System—Final
Regulations To Establish Requirements for Cooling Water Intake Structures at Existing
Facilities and Amend Requirements at Phase I Facilities. 79 Fed. Reg. 48,300 (Aug. 15, 2014)
(Final 316(b) Rule). EPA explicitly notes that it considered that “Unit closures provide

clear reductions in flow ... EPA expects flow reductions due to unit closures could be reasonably
included as part of a facility’s impingement mortality and entrainment reductions strategy.” 79
Fed. Reg. at 48,332. The regulations for cooling water intake structures under CWA section
316(b) contain exemptions for units that are scheduled to retire before the expiration of the
current permit—permittees that planned to retire their facilities before their then-current permit
expired did not need to comply with substantive portions of the rule. See 40 C.F.R. §
122.21(r)(11)(F). Units that are scheduled to retire within one permit cycle would not be subject
to the substantive portions of the rule so long as they signed a certified statement specifying the
facility’s last operating date. Id. at § 122.21(r)(i1)(G).

EPA has also used a similar approach in other environmental statutes, like the Clean Air Act
(CAA), most notably in both the regional haze rule and in designations for the sulfur dioxide
(SO2) National Ambient Air Quality Standards (NAAQS). In both of those CAA programs, EPA
acknowledged that retiring or repowering units would suffice for compliance with those federal
environmental requirements as long as the retirements were federally enforceable by a date
certain. EPA’s establishment of a subcategory for retiring units to avoid unnecessary costs and
requirements is not unique.

In the regional haze program, EPA has utilized its discretion to allow for units that are retiring
not be required to install control technology that would be otherwise required under an analysis
of Best Available Retrofit Technology (BART). The CAA requires each regional haze plan to
“contain such emission limits, schedules of compliance and other measures as may be necessary
to make reasonable progress” toward the statutory goal of eliminating manmade

visibility impairment in Class I Federal areas. See 42 U.S.C. § 7491(b)(2). Similar to the factors
required for EPA to review in the CWA for promulgating ELGs, when determining what
measures amount to “reasonable progress,” a State must consider four criteria: (1) the costs of
compliance; (2) the time necessary for compliance; (3) the energy and nonair quality
environmental impacts of compliance; and (4) the remaining useful life of any existing source
subject to such requirements. Id. at § 7491(g)(1).'8

While the regional haze program has had a focus on source-specific evaluations of the above
BART factors, important for this analysis is that EPA and States have concluded in numerous
different contexts that an evaluation of all of the above factors leads to the imposition of no
further controls given the pending retirement of the source in question. This has primarily been
the result of an analysis of the remaining useful life of the source when weighed against the other
four BART factors; specifically, that the installation of pollution control technology can impose
significant costs for some environmental gains, but that those costs and environmental benefits
do not outweigh the environmental and economic benefits of simply retiring the source.'* When
promulgating air quality designations under CAA section 107(d) for the SO2 NAAQS, EPA
acted pursuant to a consent decree with environmental petitioners to designate areas in several
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different groups. Crucially, the Agency specifically stated that areas that had electric generating
units that had announced an upcoming retirement and cease of operations date did not need to be
classified as not attaining the NAAQS, since their pending retirement obviated the need for
further regulatory actions an implementation of nonattainment provisions.?’ In essence, the
Agency crafted a regulatory category that specifically took account of unit retirements.
Accordingly, unit retirements provide long-term environmental benefits, which EPA has
recognized. These unit closures should be recognized under the CWA as providing similar
benefits.

17 Similarly, units that repower to utilize natural gas no longer will have effluent discharges related to the utilization
of coal, and therefore do not need to be regulated by the ELGs here.

18 To ensure States achieve “reasonable progress,” every plan must require certain large-scale, stationary sources of
air pollutants to implement controls known as BART, or adopt a BART alternative. Id. at § 7491(b)(2)(A); 40
C.F.R. § 51.308. The CAA defines BART as being based on a source-specific evaluation of five factors. See
Oklahoma v. EPA, 723 F.3d 1201, 1208 (10th Cir. 2013). These “BART factors” are: (1) The costs of compliance;
(2) The energy and non-air quality environmental impacts of compliance; (3) Any existing pollution control
technology in use at the source; (4) The remaining useful life of the source; and, (5) The degree of visibility
improvement which may reasonably be anticipated from the use of BART. 42 U.S.C. § 7491(g)(2).

19 Most recently, EPA has endorsed such an approach in its approval of Arkansas’ Regional Haze State
Implementation Plan and withdrawal of a Federal Implementation Plan wherein the Agency determined that there
was no need to install pollution control technology on BART eligible units given that those units had an enforceable
order to switch the type of coal used and then to cease use off coal by the end of 2028. See Approval and
Promulgation of Implementation Plans; Arkansas; Approval of Regional Haze State Implementation Plan Revision
for Electric Generating Units in Arkansas, 84 Fed. Reg. 51,033 (Sept. 27, 2019). Specifically, EPA concluded that
Arkansas satisfied the requirements of the CAA by “fully considering the five statutory factors...Taking into
account the remaining useful life of White Bluff Units 1 and 2 (based on Entergy’s enforceable Administrative
Order to cease coal combustion by December 31, 2028), and the resulting cost-effectiveness of controls, as well as
the anticipated visibility improvement of the SO2 control options and the other BART factors.” Id. at 51,036.

20 The Agency’s second round of designations specifically focused on areas that “contain any stationary sources that
had not been announced as of March 2, 2015, for retirement and that according to the EPA’s Air Markets Database
emitted in 2012 either (i) more than 16,000 tons of SO2, or (ii) more than 2,600 tons of SO2 with an annual average
emission rate of at least 0.45 pounds of SO2/mmBTU.” Response to Significant Comments on the Designation
Recommendations for the 2010 Sulfur Dioxide Primary NAAQS, Docket No. EPA-HQ-OAR2014-0464 (June 30,
2016).

Commenter Name: Alexander Bond

Commenter Affiliation: Edison Electric Institute (EEI)
Document Control Number: EPA-HQ-OW-2009-0819-8314-A1
Comment Excerpt Number: 23

Comment Excerpt:

B. EPA Should Finalize Requirements to Certify Retirement and also Explicitly Include
Units that Repower in the Subcategory.

EPA should allow units to utilize multiple avenues to certify boiler retirement or repowering to
natural gas. In the proposal, EPA defines the term retired from service to mean “the owner or
operator of a boiler no longer has, or is no longer required to have, the necessary

permission through a permit, license of other legally applicable form of permission to conduct
electricity generation activities under Federal, state or local law.” 84 Fed. Reg. at 64,672. And
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the rule requires owners or operators of “retired from service” units to provide, among other
things, a “copy of the most recent integrated resource plan, certification of boiler cessation under
40 C.F.R. § 257.103(b), or other legally binding submission supporting that the boiler will be
retired from service by December 31, 2028.” Id. at 64,677. In addition to the acceptable
submissions referenced in the regulatory text, EPA also should further specify that owners or
operators can submit the following to demonstrate retirement by December 31, 2028:

o Federal Energy Regulatory Commission (FERC) Form 1, which is an annual regulatory
requirement for major electric utilities, licensees and others which contains extensive
information on asset retirement obligations, depreciation schedules for retirements, dates
announced for retirements in other financial reporting forms, and other information
relating to asset retirement. See 18 C.F.R. § 141.1.

o Relevant FERC tariff forms utilized by Regional Transmission
Organizations/Independent System Operators (RTOs/ISOs) certifying rescission of the
tariff to interconnect and provide power to the RTO/ISO. An example of this would be
the Midcontinent Independent System Operator’s (MISO) Attachment Y.2!

Further, the definition of “retired from service,” (proposed 423.11(w)) may not adequately
account for facilities that intend to repower utilizing a different fuel source—specifically,
facilities that are repowering to utilize natural gas as a primary fuel source or facilities with
single unit retirements among remaining operating units. EPA should make clear that the
subcategory for retiring boilers encompasses repowering facilities, given that facilities
repowering to gas no longer will create the waste streams regulated by the ELGs for the power
sector at issue in the Proposed ELG Rule.

EPA should explicitly note that the retirement subcategory includes units that will repower by
December 31, 2028, and that the definition of “retired from service,” which includes the
requirement that “the owner or operator of a boiler no longer has, or is no longer required to
have, the necessary permission through a permit, license of other legally applicable form of
permission to conduct electricity generation activities under Federal, state or local law” does not
apply to repowering units that can generate electricity with other fuel sources and not subject to
the regulations under this Proposed Rule. EPA also should note that repowering can happen at
any time and does not need to be completed by a date certain in order for the contents of the rule
to no longer be applicable to such sources in future years. EPA proposes that as part of the
permit renewal or re-opening, “facilities submit a one-time certification to the permitting
authority stating the date of expected retirement from the combustion of coal, and provide a
citation to any filing, integrated resource plan, or other documentation in support of that date.”
84 Fed. Reg. at 64,667. EPA asserts that this will provide the permitting authority further
evidence that a boiler will, in fact, cease the production of electricity by that date.” See id.
Sources should be able to submit this form at any time in advance of the 2028 deadline, not only
on a one-time, time of permit issuance basis to qualify for the 2028 subcategory.

2 MISO, FERC Electric Tariff, Attachment Y, Notification of Generation Resource/SCU/Pseudo-tied Out
Generator, Change of Status, Including Notification of Rescission (Jul. 16, 2018),
https://cdn.misoenergy.org/Attachment%20Y 109858.pdf.
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Commenter Name: Matthew Goddard

Commenter Affiliation: DTE Energy (DTE)

Document Control Number: EPA-HQ-OW-2009-0819-8316-A1
Comment Excerpt Number: 19

Comment Excerpt:
6. The proposed Retirement Subcategory is appropriate.

EPA proposes to establish a new subcategory with the ELGs for coal fired units that have a
limited remaining operational life. For this subcategory EPA proposes that companies who
certify to retire coal fired units can be allowed to operate the units until December 31, 2028.

In the 2019 proposal, the units operating within this subcategory will be subject to existing BAT
standards until December 31, 2028. This subcategory is needed to address end of life units in
which the expense of new environmental control equipment that would be needed for ELG
compliance are not economically appropriate for the company and ratepayers. EPA should
consider the following items when finalizing this subcategory.

Commenter Name: Matthew Goddard

Commenter Affiliation: DTE Energy (DTE)

Document Control Number: EPA-HQ-OW-2009-0819-8316-A1
Comment Excerpt Number: 20

Comment Excerpt:
A. The Retirement Subcategory should include units that are repowered by December 31, 2028

Excluding repowered units from the Retirement Subcategory would discourage repowering at
existing coal-fired facilities. This is a critical consideration since power providers must make
repowering decisions in conjunction with retrofit or retirement decisions. Making a retirement or
repowering decision requires a power provider to work with Independent System Operators
(ISOs), transmission owners, Public Service Commissions and others to determine prudent
resource decisions required to ensure electrical grid reliability. Repowering should be a viable
option to retirement as a generation resource and electrical system reliability planning process.
Like retirement, repowering eliminates all pollutants related to coal-firing. Repowering a coal-
fired unit with natural gas, for example, is a viable option for power providers because much of
the critical infrastructure is already in place, including transmission lines, substations, and water.
Also, repowering at the same facility ensures that the site is already approved and permitted for
generation activities and discourages unwarranted development of “greenfield” sites for new
generation. By excluding repowered units from the Retirement Subcategory, EPA would
discourage permittees from repowering units to compensate for retiring units. It would
discourage permittees from using ideal sites (former coal-fired units/facilities) for their
repowering projects. EPA should certainly take the opposite approach by including repowered
units in the Retirement Subcategory to encourage reuse of existing power generation facilities,
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which is both economically efficient and environmentally beneficial. As EPA analysis has
shown, it is not economically prudent for a power provider to retrofit a coal-fired unit that will
retire in a short time. In the same way, the retrofit expense for a unit that will be repowered in a
short timeframe is also not a wise use of resources. While repowering a coal-fired unit should be
a viable resource option to retirement, the economic burden of retrofit costs for a short-term
operation of the coalfired unit would make it unfeasible to implement a repowering option.
Repowering will (1) provide a valuable option to maintaining electric grid reliability while (2)
eliminating the pollutants related to coal-firing. As the ELG standards are finalized, the power
provider will then have the necessary information to begin the detailed evaluation required to
make an informed retrofit, repower or retire decision. Preliminary technology and system
evaluations can be conducted earlier, but an understanding of the final ELG Rule standards and
requirements is necessary to fully evaluate the economic and technical implications of retrofit,
repower or retire options. In addition to substantial analysis during the initial planning period, the
process to plan for and complete any new transmission and/or generation projects will also take
several years. This will include fuel supply infrastructure projects for repowering projects to
convert coal-fired generating units. Generally, these projects require time for siting/routing,
design, land acquisition, permitting, procurement, and construction. Many constraints influence
the timing of these projects and are not within the permittees’ control. Many states have
established requirements to maintain necessary amounts of generation resources to meet
anticipated demand. In these jurisdictions, resource planning and generator retirement decisions
must be approved by regulators or other governmental agencies. In some cases, it can take years
to obtain authorization from grid operators and PSCs to decommission units. Maintaining
mandatory grid reliability standards (e.g., NERC standards) after permittees start
decommissioning units or while units are temporarily closed for repowering is a primary
consideration. Regional Transmission Organizations (RTOs) typically require prior notification
and time to conduct detailed grid reliability analysis before retirements, outages, or extended
periods of non-operation. Time to coordinate and carefully plan these projects is essential. Loss
of generation of a power plant requires careful analysis up front to maintain electrical system
reliability, and much of this process is out of the utility’s control.

Overall, the entire process of planning and constructing new transmission and/or generation
infrastructure will take a significant amount of time because it is complex and involves many
elements outside of the utility’s control. This time is necessary to fully study the final ELG Rule,
work with regulators and ISOs to gather enough information to make a final decision on whether
to retrofit, repower, or retire units. The numerous considerations and lead time required to
repower a coal-fired unit are similar to the considerations and timing required to retire a coal-
fired unit and therefore, repowered units should be included in the Retirement Subcategory of the
final ELG Rule.

Commenter Name: Matthew Goddard

Commenter Affiliation: DTE Energy (DTE)

Document Control Number: EPA-HQ-OW-2009-0819-8316-A1
Comment Excerpt Number: 21
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Comment Excerpt:
B. Companies should be allowed two years to formally certify use of subcategory.

The 2019 proposal would require facilities to submit a one-time certification to the permitting
authority and it would have to be submitted with a permit application (NPDES) or when a permit
is re-opened!’. EPA should amend this requirement to change the deadline for submittal of the
certification, which should be up to two years from the date of final rule promulgation. There are
two reasons for this proposed change to the existing certification requirement. First, setting a
standard timeframe for companies to make a decision about unit retirement or repowering will
not only simplify the process, but also provide for regulatory certainty for both companies and
regulatory agencies. Next, under the current requirement, there are some companies that will be
at a huge disadvantage because of the renewal date of existing NPDES applications. For
example, DTE has a facility in which permit requirements were established for ELG compliance
following the 2015 Rule. Then because of the 2017 Postponement Rule, the permit was reopened
to modify the requirements due to the modified applicability dates. Upon promulgation of the
final ELG Rule, the permit will need to be reopened in order to modify ELG requirements in
early 2021. This timeline will not allow for an adequate economic analysis for unit retirement or
repowering, which is a vital component of the decision making process to utilize this proposed
subcategory.

17 Fed. Reg. Vol 84, p. 64677

Commenter Name: Jane H. Hood

Commenter Affiliation: Santee Cooper

Document Control Number: EPA-HQ-OW-2009-0819-8322-A1
Comment Excerpt Number: 3

Comment Excerpt:

Similarly, the establishment of new source subcategory for retiring coal-fired EGUs is needed to
avoid stranded costs and disproportionately high compliance costs. To improve the effectiveness
and workability of EPA’s proposal, Santee Cooper recommends that EPA also creates several
other new source subcategories that would extend the retirement deadlines in order to further
support the orderly transition to a new fleet of cleaner and more efficient electric generating
resources.

Commenter Name: Jane H. Hood

Commenter Affiliation: Santee Cooper

Document Control Number: EPA-HQ-OW-2009-0819-8322-A1
Comment Excerpt Number: 7
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Comment Excerpt:

B. A Subcategory For Retiring Boilers Is Necessary To Avoid Stranded Costs And Unacceptably
High Compliance Costs.

EPA is proposing to establish a new source subcategory for coal-fired boilers with a limited
useful life that will retire by no later than December 31, 2028. These retiring boilers would only
be subject to effluent discharge limitations for total suspended solids (“TSS”) based on gravity
settling through the use of surface impoundments for both FGD wastewater and BA transport
water. These TSS limitations would apply in lieu of imposing significantly more stringent
effluent discharge limitations based on chemical precipitation with biological treatment for
reducing discharges of FGD wastewater, and dry ash handling or closed-loop wet ash handling
system for reducing BA transport waters. Santee Cooper supports the proposed adoption of a
new source subcategory for retiring boilers with the less stringent effluent discharge limitations
for the following reasons. First, market conditions in the electric power sector have shifted
significantly over the past decade. These changes have included increased supplies of
inexpensive natural gas and technological advances in solar, wind, and other renewable energy
resources. As a result of these market trends, rate of coal-fired power plant retirements has
accelerated in recent years and this trend of early retirements will most likely continue, if not
increase, with the aging of the coal-fired generating fleet and the mounting pressures for the
electric power sector to reduce its carbon footprint.> The adoption of a new source subcategory
for retiring units is necessary to avoid the potential for stranded costs that would be incurred by
requiring these facilities to make major capital investments for pollution control equipment near
the end of their useful life. Furthermore, it is appropriate exercise of EPA’s standard-setting
authority under section 304(b) of the CWA, which directs EPA to consider cost, the age of the
equipment and facilities involved, and non-water quality environmental impacts (including
energy requirements). Second, retiring units would incur unacceptably high compliance costs if
they were required to install the reference control technologies (as noted above) that were used
for setting effluent discharge limitations for FGD wastewater and BA transport waters for the
general source category. These disproportionately high costs would mainly be incurred due to the
fact that a retiring unit would be unable to amortize major capital and O&M costs across a 20-
year life of the newly installed control technologies (which was the time period that EPA used
for justifying the cost-effectiveness of the proposed effluent discharge limitations). This
economic assessment was specifically confirmed by the Agency itself in both the preamble to the
Proposed Rule and a technical support document. In particular, EPA determined that a retiring
EGU “could be forced to pass on capital costs per MWh 10 to 15 times higher than those passed
on with the assumed 20-year amortization in EPA’s cost estimates, and the costs per MWh
remain more than double the EPA’s estimates until amortization of six to eight years, depending
on the discount rate.”® Third, the imposition of these high compliance costs could accelerate the
retirements of those coal-fired EGUs that are no longer being used as baseload generating units,
particularly given that they are approaching the end or their useful life. The accelerated early
retirement of significant amounts of existing coal-fired generating capacity could, in turn,
increase the risk of electricity reliability problems. One notable study confirming these electric
reliability risks is a recent North American Reliability Corporation (NERC) report documenting
through a “stress test scenario” assessment that significant reliability risks could result from the
premature retirement of large coal-fired and nuclear facilities if those retirements were to occur
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faster than the construction of necessary replacement generating capacity.’ The proposed
adoption of a new source subcategory for retiring coal-fired EGUs (with less stringent effluent
discharge limitations) would address this concern by ensuring the orderly and well-planned
replacement of such retiring units retirement with new generation, along with the necessary
transmission and other ancillary electric infrastructure. In particular, it would allow the electric
power sector to continue its organized phasing out of coal-fired generating facilities that are no
longer economical or reaching the end of their useful life, in favor of new highly efficient and
low- or zero-emitting generating units without posing the electric reliability risks identified
above in the NERC report.

5 84 Fed. Reg. at 64,640. See also Supplemental Technical Document for Proposed Revisions to the Effluent
Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category, Section 3,
(“Supplemental TDD”).

684 Fed. Reg. at 64,640. See also Supplemental TDD at Section 3.

7 North American Electric Reliability Corporation, Special Reliability Assessment: Generation Retirement Scenario
(December 18, 2018). Available online at:
https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%2ODLLIVERCRetirements Report2018 Final.pdf

Commenter Name: Jane H. Hood

Commenter Affiliation: Santee Cooper

Document Control Number: EPA-HQ-OW-2009-0819-8322-A1
Comment Excerpt Number: §

Comment Excerpt:

And finally, Santee Cooper has a technical concern regarding the proposed timeframe by which
owners or operators must make an election to retire their coal-fired boilers. This concern, which
is similar to the one described above for low-utilization units, is the proposed deadline for
submitting to the permitting authority the one-time certification statement that the boiler will be
retired by December 31, 2028. In particular, the regulatory text in the Proposed Rule states that
the certification “must be submitted with the permit application, or where a permit has
already been issued, by the as soon as possible date determined under paragraph 423.11(t).
This requirement fails to specify any minimum date by when the submission must be made.
Given that NPDES permits have already been issued to the vast majority of, if not all, existing
generating facilities, one possible reading of the proposed regulatory text is that every owner or
operator of a retiring boiler must submit its certification statement by November 1, 2020 (which
is a deadline date that could precede the promulgation date of a final ELG rule) unless the owner
or operator is able to secure an extension from the permitting authority (which may not be later
than December 31, 2023). This approach is confusing and creates considerable uncertainty on
what is the deadline for submission of the one-time certification statement to the permitting
authority. To clarify this situation, Santee Cooper recommends that EPA revise proposed section
423.19(f)(1) to require that the initial certification statement be submitted to the permitting
authority by a date certain, specifically within three years from the promulgation date of the final
ELG rule in the Federal Register.

8

8 84 Fed. Reg. at 64,677 (citing proposed 40 C.F.R. §423.19(f)(1)).
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Commenter Name: Jane H. Hood

Commenter Affiliation: Santee Cooper

Document Control Number: EPA-HQ-OW-2009-0819-8322-A1
Comment Excerpt Number: 10

Comment Excerpt:

III. EPA SHOULD CREATE OTHER NEW SOURCE SUBCATEGORIES FOR LONGER-
TERM RETIREMENTS THAT OCCUR AFTER 2028.

In the preamble to Proposed Rule, EPA requested comment on a number of important issues
relating to the proposed retirement deadline of December 31, 2028. Those issues included
whether “a date earlier or later than 2028 would be more appropriate” and “if a date after 2028
would be warranted, and what an appropriate retirement date might be.”® Santee Cooper is
providing responses to EPA’s inquiries in the following two sections. Section A below presents
many of key reasons why a retirement deadline of December 31, 2028 reflects the minimum
amount of time that is needed to build new replacement generating capacity and, as a result, that
the proposed retirement deadline should not shortened under any circumstances. This discussion
is followed in Section B by proposals to extend the retirement deadline beyond 2028 to
accommodate many possible initiatives now under consideration to shut down existing coal-fired
generating facilities and bring online replacement capacity under a time schedule that is slightly
longer eight years, specifically within time range of ten to twelve years.

A. The Proposed 2028 Retirement Deadline Should Be Retained At Minimum.

Santee Cooper believes that the retirement deadline date should remain December 31, 2028 and
not be shortened under any circumstances. A long lead time is necessary to complete the design,
permitting, financing, procurement, and construction of the necessary replacement generating
capacity. Even under best case situations, building and bringing online the new generating
facilities can take up to five or six years to complete. Additional time will sometimes become
necessary due to circumstances beyond the control of the electric utility. For example, lengthy
project delays can frequently result from legal challenges to the permits or other federal, state, or
local approvals that are typically necessary for construction of any major new generating facility.
In many cases, a project to build replacement capacity may also require the construction of other
critically important energy infrastructure necessary to support the deployment of new generating
facility. Notable examples include the buildout of a natural gas pipeline and the necessary
transmission lines for delivering the electricity from the new facility to the load centers. One
notable case in point is the effort that has been underway for many years to build a new natural
gas pipeline through West Virginia, Virginia, and North Carolina. Referred to as the Atlantic
Coast Pipeline, this major energy infrastructure has been subject to lengthy construction

delays due to various legal challenges to the many federal, state, and local permits and
authorizations that are necessary for building a 600-mile underground pipeline across three
states. In addition, the proposed “safety valve” mechanism for extending the retirement deadline
in the case of those generation facilities that fail to retire by 2028 is not of much help. An
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extension would most likely not be available due to many circumstances that are beyond the
control of the electric utility, such as major unexpected delays in the construction of the new
replacement generating unit or other important infrastructure for the project (e.g., buildout of
natural gas pipeline or transmission lines). Rather the extension would be limited to only those
cases in which the Department of Energy has issued an emergency order requiring continued
operation of the EGU under section 202(c) of the Federal Power Act (“FPA”) or a public utility
commission has issued a reliability must-run agreement. The issuance of such an emergency
order or must-run agreement is infrequent and limited only to providing relief in emergency
situations. As a result, EPA’s proposed safety valve provision would not serve as a reliable
mechanism for extending the retirement deadline due to a wide range of extenuating
circumstances that do not necessarily involve an emergency electric reliability problem meeting
the stringent requirements for issuing a FPA section 202(c) order or a reliability must-run
agreement. For these reasons, Santee Cooper believes that a retirement deadline of December 31,
2028 is the absolute minimum amount of time that is needed to complete the orderly transition
from the retiring to new generating capacity and would urge EPA to lengthen it, if possible, on
the basis that units slated for retirement are not running very much anyway. In the alternative, we
urge that EPA consider developing other regulatory options, as described below in the next
section, to extend the retirement deadline another few years until December 31, 2032. Santee
Cooper also recommends the addition of an “off-ramp” for facilities which may need to operate
for a longer period of time due to unanticipated circumstances. We recommend such facilities be
given one year to agree to a compliance schedule with their regulator and up to five years to
construct new treatment technology.

B. EPA Should Create Other New Source Subcategories To Support The Transition To New
Fleet Of Cleaner and More Efficient Generating Resources.

As explained in the previous section, a retirement deadline of December 31, 2028 will most
likely not be sufficient to ensure an orderly transition for some coal-fired EGUs that may retire
over the next decade. To address this concern, Santee Cooper urges EPA to establish new source
subcategories that would establish appropriate effluent discharge limitations for existing coal-
fired EGUs that are scheduled to retire over the next decade (specifically units with a remaining
useful life that is greater than eight years but less than twelve years). One objective of these new
source subcategories is to support the transformation that is now underway in the electric power
sector to close existing coal-fired power plants and transition to renewable energy and other low-
and zero-emitting energy resources. Requiring electric utilities to incur major capital compliance
costs to comply with stringent new effluent discharge limitations also does not make good policy
sense for this class of retiring units. It could in fact hinder, rather than help to facilitate, an
orderly and efficient transition to cleaner and more efficient electric generating resources in
South Carolina and other states. In addition, it would be inconsistent with the requirements of the
CWAI10 for EPA to establish effluent discharge limitations that are reasonable and economically
achievable for all affected facilities within the particular source category. Under these proposed
approaches of establishing new subcategories of longer-term retiring EGUs, EPA would
establish alternative effluent discharge limitations that would moderate the stringency of the
limitations to ensure the reasonableness and economic achievability of the control requirements.
A brief summary of these additional new subcategories is provided below.
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1. We support UWAG’s proposal of a new subcategory that would be equivalent to the 50 MW
units which are currently excluded from regulation. These units would be those that generate less
than 438,000 MWhs according to a two-year rolling average. This is equivalent to a 50 MW unit
running at baseload. Further, as was discussed earlier, logically there is no reason facility
averaging should not be available as well. This subcategory has potential to alleviate problems
associated with developing new generation and to maintain grid reliability.

2. We support UWAG’s proposal of a new subcategory for low utilization units scheduled for
retirement. Under their proposal, such units would get an extra three years to retire. This aligns
with reality (low utilization units do not run much, do not generate much wastewater, and those
slated for retirement will soon eliminate their discharge altogether). We would suggest the
retirement exemption provide four years to retire, rather than three. Again, this subcategory has
potential to alleviate problems associated with developing new generation and to maintain grid
reliability.

3. For facilities that operate above the generation thresholds noted previously but which plan to
retire, we suggest a new subcategory that would allow additional time to construct replacement
generation. Discharge limitations for facilities in this subcategory should be set on a case-by-case
basis by the state or federal regulatory authority based on “best professional judgment” (“BPJ”)
in order to reflect the variety of source-specific factors for ensuring the establishment of
reasonably achievable and cost-effective control levels. Key elements of each provision are
briefly outlined below.

Scope of Source Subcategory: New subcategory would apply to those retiring coal-fired EGUs
with a remaining useful life that is greater than eight years but less than twelve years. In
particular, the subcategory would apply to those existing units that are scheduled to be retired,
but will need to operate over an extended time period that shall not exceed twelve years from the
promulgation date of the final ELG rule.

Source-Specific Discharge Limitations: This subcategory of coal-fired units would be subject to
a source-specific effluent discharge limitation based on a BPJ analysis that allows for the
consideration of the remaining useful life of the unit and other unique design and operating
considerations of the retiring unit. This approach makes sense because it avoids stranded costs by
not requiring major capital investments that are going to be retired over the near term, while still
requiring the installation of cost-effective control measures to limit discharges during interim
period. As a general matter, the effluent discharge limitation would be limited to those cost-
effective measures for reducing pollutant discharges that do not require major capital
investments. This would result in the establishment of an effluent discharge limitation that is less
stringent than the new effluent discharge limitation that EPA will establish for units with a
remaining useful life of greater than twelve years. In the case of FGD wastewater, this effluent
discharge limitation could be based on various less capital-intensive control options, such as
physical and chemical treatment with the addition of specified chemicals to the ponds or FGD
systems in order to precipitate metals and other constituents in the wastewater. In addition, the
setting of source-specific effluent limitations based on BPJ will allow the regulatory authority to
consider other unique design and operating circumstances that will affect the performance and
cost-effectiveness of the control options for reducing effluent discharges during the limited
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compliance period prior to retirement. Notable factors that should be considered in making the
BPJ determination include the following:

e Planned retirement date of the affected unit;

o Size of the affected unit;

o Projected annual capacity factor of the affected unit under current energy forecasts;

e Projected dispatch of the affected unit, including the extent to which the unit is expected
to cycle and follow load or be dispatched at a baseload steady-state under current energy
forecasts;

o Projected flow rates and discharge levels of the particular unit under projected utilization
levels during the interim period; and

e Other relevant unit-specific factors.

Compliance Deadlines. Two separate deadlines would apply to this particular source subcategory
of retiring EGUs. The first deadline would be for compliance with the alternative effluent
discharge limitation for this new subcategory of retiring EGUs. Santee Cooper recommends that
EPA set this compliance deadline at five years from the promulgation date of a final rule. An
extension of up to two years may be obtained if additional time is needed to achieve compliance
with the alternative limitation. The effluent discharge limitation with the specified compliance
deadline would be incorporated as a permit condition into the NPDES permit at the same time
that the federally enforceable requirement to retire the unit (i.e., three years from the
promulgation date of a final rule.) The second deadline would be the date by which the retiring
unit must permanently cease commercial operation to generate electricity. The

retirement deadline would be a date that is twelve years from the promulgation date of the final
rule.

Election Process: The owner or operator of the retiring EGU must make a federally enforceable
commitment to retire the designated unit within two years from the promulgation date of the
final rule. To make an election to retire the unit, a letter must be submitted to the appropriate
EPA and the state regulatory authorities within two years from promulgation date of the final
rule. The commitment to retire the unit would be irrevocable and become federally enforceable
through the establishment of permit condition in the NPDES permit for the unit. The permit
condition to retire would be incorporated into the NPDES permit within three years from
promulgation date of the final rule. Assuming that EPA promulgates a final rule in November,
2020, the milestones for the implementation of the requirements for this new subcategorization
of retiring units would be as follows:
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DATE MILESTONE
November, 2020 EPA issues final ELG rule
Owmner or operator submits a letter making an
November 2022 irrevocable commitment to retire the designated
existing EGU
The permit condition to retire the existing EGU 1s
incorporated into the NPDES permut
The retiring unit must begin to comply with the
alternative discharge effluent limitation
established for retiring units unless 1t obtains an
extension of up to two years.

November, 2023

November, 2025

The retiring unit permanently ceases commercial

November. 2032 : 8
operations to generate electricity.

Commenter Name: Martha Thomsen, Baker Botts L.L.P.
Commenter Affiliation: Cross-Cutting Issues Group (CCIG)
Document Control Number: EPA-HQ-OW-2009-0819-8326-A1
Comment Excerpt Number: 12

Comment Excerpt:
E. EPA Should Finalize the Proposed Retirement Subcategory

The Group strongly supports EPA’s proposal to establish a new subcategory for boilers retiring
by 2028.%? First, these units will be retiring in the near term and thus their FGD and BATW
waste streams will be completely eliminated. Further, because the cost estimates used for other
subcategories assume that facilities will amortize both capital and operations and management
costs across the 20-year life of technologies, applying those cost estimates to retiring facilities
does not account for the fact that retiring facilities have an abbreviated lifespan.?* Overhauling
facilities in order to comply with new regulatory requirements is a substantial investment and
burden on both facilities and customers, with very limited short-term environmental benefit and
no long-term environmental benefit. Creating a subcategory for retiring facilities, as EPA
proposes, would mitigate these concerns without lessening environmental benefits. While CCIG
strongly supports the establishment of the subcategory for boilers retiring by 2028, EPA should
clarify that a coal-fired unit that is repowered to fire on natural gas should also be treated as a
retiring unit eligible for the new subcategory for several reasons. First, regardless of whether a
company decommissions a coal-fired unit or repowers it, the result will be the complete
elimination of BATW and FGD wastewater discharges. Thus, from an environmental
perspective, there is no basis to distinguish retiring units from those repowered on natural gas.
Second, repowering a coal fired unit requires substantial investment, and EPA’s amortization of
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costs across a 20-year technology life does not create an accurate picture of true costs for those
facilities. Indeed, EPA’s Economic Impact Analysis—one of the lynchpins of its Regulatory
Impact Analysis—included no estimate of the costs or economic impacts that would result from
requiring units that will repower by December 31, 2028, to install BATW or FGD wastewater
treatment technology that they would use for only three to five years. Instead, EPA removed
those facilities from the industry profile for purposes of assessing the costs and economic
impacts of the rule. For instance, Talen Energy’s Brunner Island plant was listed in a July 31,
2019 report by Eastern Research Group, Inc. as being repowered by 2028 and did not estimate
any costs to be incurred by the plant for BATW or FGD waste waters based on that
understanding.?* Therefore, as with units retiring by 2028, requiring a coal-fired unit that is being
repowered to fire on natural gas to comply with the same regulatory requirements as coal-fired
units that are not being repowered would create an unwarranted burden that doesn’t achieve
additional environmental benefits. That burden can be mitigated by either creating a new
subcategory for units that are being repowered or by expanding the subcategory for retiring
boilers created in the Proposed Rule. If EPA elects not to include repowered facilities in the
retirement subcategory or provide a new subcategory for such units, it must account for and
explain the basis for distinguishing repowered facilities from retired facilities.

221d. at 64,640.
B1d.
24 This report is included in the docket for the Proposed Rule as document EPA-HQ-OW-2009-0819-7373.

Commenter Name: David A. Friedman

Commenter Affiliation: FirstEnergy Corporation

Document Control Number: EPA-HQ-OW-2009-0819-8302-A1
Comment Excerpt Number: 16

Comment Excerpt:

Retirement Subcategory

FirstEnergy supports a retirement subcategory to avoid exacerbated premature retirements due to
complying with costly environmental regulations. FirstEnergy offers certain comments to the
retirement subcategory to make it more meaningful and representative of reality.

Commenter Name: David A. Friedman

Commenter Affiliation: FirstEnergy Corporation

Document Control Number: EPA-HQ-OW-2009-0819-8302-A1
Comment Excerpt Number: 17

Comment Excerpt:
Retirement Certification

The Proposed ELG Rule’s retirement certification is confusing at best, and at worst, significantly
limiting to the permittee. By setting the time period sometime between the permit application or
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as soon as possible but no later than the applicability date, there is significant ambiguity in the
date that the permittee must notify the respective agency. Also, permittees, like FirstEnergy,
have permits that are currently in the process of being renewed which was never clarified in the
Proposed Rule. This uncertainty could lead to an initial certification date of November 1, 2020.

Retirements are a very complex and sensitive subject matter not only to the permittee but also the
various stakeholders, including the locality in which the unit resides. Thoughtful consideration of
all the factors that go into a retirement are required and can take a significant amount of time.
The planning horizon for power generation assets is generally decades into the future, with some
of FirstEnergy’s assets currently being 50 or more years old. FirstEnergy proposes that the
certification be submitted to the Agency no later than December 31, 2023 which would allow the
permittee to conduct a thoughtful analysis of retirement and the alternatives that exist.

Commenter Name: David A. Friedman

Commenter Affiliation: FirstEnergy Corporation

Document Control Number: EPA-HQ-OW-2009-0819-8302-A1
Comment Excerpt Number: 18

Comment Excerpt:

Retirement Timing

While FirstEnergy generally supports the December 31, 2028 date for retirement, it comes with
the caveat that the most likely replacement for coal fired generation is a natural gas combined
cycle (“NGCC”) power plant. As such, the siting of a new power plant on an existing site has
several environmental and financial advantages versus siting a new power plant on a greenfield
site. FirstEnergy’s former Hatfield Power Plant was an attractive site to an NGCC developer due
to the existing infrastructure of the former plant. One problem with siting a new NGCC power
plant at existing coal fired power plants in some parts of the country is limited access to pipeline
infrastructure. Pipeline infrastructure can be a very time-consuming exercise, over which, the
electric utility has very little control. Pipelines currently in development have run into a number
of challenges, such as environmental permitting and appeals or neighboring property issues. As
such, FirstEnergy proposes that a condition be included that if natural gas infrastructure issues
delay the development of an NGCC site, the permittee will be granted up to a two-year extension
to the December 31, 2028 date to be granted by the permitting authority. As EPA has during this
and previous rulemakings, it should consult with the CCR Rule personnel and align closure dates
in the CCR Rule with the ELG Rule.

3 Sullivan, Sean. “PennEast Pipeline Seeks Two-Year in-Service Delay, Citing Permitting.” S&P Platts Global,
S&P Global Market Intelligence, 31 Dec. 2019, www.spglobal.com/platts/en/market-
insights/podcasts/crude/011320-capitol-crude-peakpermian-capital-flight-risk.
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Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 13

Comment Excerpt:

For the retirement subcategory, UWAG supports a retirement deadline of December 31, 2028, as
EPA has proposed. But we seek some adjustments to the subcategory. First, units that certify that
they will repower by December 31, 2028, should be included in the subcategory. Just as unit
retirement ends any generation of BATW or FGD wastewater, repowering accomplishes the
same thing. There is no reason to treat repowered units differently than retired units under this
rule. Also, the retirement certification should not require that the owner/operator surrender the
facility’s permit or license to generate electricity. This is counter-productive, as it would impact
gas units that are co-located with retiring coal units. The NPDES regulations assure that a formal
certification by a responsible corporate official binds the company to the action being certified.
Nothing further should be required. As to the timing of retirement/repowering certification, we
recommend that EPA set a deadline of December 31, 2023, for filing of the certification. This
will allow companies an opportunity to analyze the rule and possible compliance strategies and
to attain necessary approvals for retirement or repowering of units. Any shorter timeframe would
be unworkable.

Commenter Name: Mike Krumland

Commenter Affiliation: Nebraska Public Power District (NPPD)
Document Control Number: EPA-HQ-OW-2009-0819-8308-A1
Comment Excerpt Number: 4

Comment Excerpt:

NPPD supports the BAT for units retiring by December 21, 2028; however, EPA should expand
this category to include units that will be re-powering and streamline the certification process.

Commenter Name: GenOn Holdings, Inc. (GenOn)
Commenter Affiliation: GenOn Holdings, Inc. (GenOn)
Document Control Number: EPA-HQ-OW-2009-0819-8298-A1
Comment Excerpt Number: 4

Comment Excerpt:
Similarly, the 2019 Proposed Rule includes a retirement subcategory. For boilers retiring by

December 31, 2028, “BAT limitations would be set equal to BPT limitations for TSS based on
the use of surface impoundments.” 84 Fed. Reg. 64630. GenOn would also not be able to take
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advantage of the retirement subcategory if the date remains the same because, again, it would
have already procured and installed the technology required under the 2015 ELG Rule. The 2015
rule does not include a retirement option for bottom ash transport water. Therefore, a November
1, 2020 date will likely mean that bottom ash transport equipment will be installed at
economically stressed facilities that may be retired between December 31, 2023 and December
31, 2028.

Commenter Name: Clark Harrison

Commenter Affiliation: Purestream Services, LLC

Document Control Number: EPA-HQ-OW-2009-0819-8289-A1
Comment Excerpt Number: 13

Comment Excerpt:

10. The EPA should allow owners of coal-fired boilers that opt to retire before 2028 to withdraw
their elections to retire and continue operating their plants if they immediately implement ZLD
technology when their election is reversed.

Commenter Name: Doug Brown

Commenter Affiliation: Office of Public Utilities dba as City Water Light and Power (CWLP),
City of Springfield, Illinois

Document Control Number: EPA-HQ-OW-2009-0819-8331-A1

Comment Excerpt Number: 31

Comment Excerpt:
Certifications under PSES for boilers retiring by 2028

As part of the proposed subcategory for those boilers retiring by December 31, 2028, EPA is
proposing a reporting and recordkeeping requirement which mandates that when facilities are
making the request to be included in this subcategory, the facility must submit a one-time
certification stating the date of the expected retirement from the combustion of coal, and provide
a citation to any filing, integrated resource plan, or other documentation in support of that date. It
is not entirely clear to CWLP who would receive this certification. Since CWLP is a direct
discharger as well as an indirect discharger, a retirement certification for our older units would
be submitted to the NPDES authority Illinois EPA.

If for some reason, CWLP determined to submit such a certification for Dalman Unit 4, under
the PSES it would go to the Control Authority. Under 40 C.F.R. 403.3(f) the Control Authority is
either the POTW, if their pretreatment program has been approved by the Approving Authority
or the Approving Authority if it has not. Under 403.3(c), the Approving Authority is either the
Regional Administrator of the appropriate region or the State Director in an NPDES State with
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an approved State pretreatment program. Illinois is, of course, an NPDES state, but it does not
having an Approved Pretreatment Program. So in CWLP's case the approving authority is the
Regional Administrator. Although SCWRD has submitted a program update to USEPA that has
not yet been approved, CWLP assumes that SCWRD would qualify as the Control Authority for
this provision based on the previous approval of their program by USEPA.

While CWLP is in the process of determining retirement dates for its older boilers as a result of
an Integrated Resource Plan ("IRP") completed in 2019, CWLP has no plans to retire Dallman
Unit 4 at this time. However, the IRP did show the marginal nature of even Unit 4 such that if
CWLP's compliance costs for Unit 4 alone are significant under the PSES CWLP will have to
seriously consider whether there is an incentive in the regulation to retire Unit 4 prematurely.
Unit 4 was opened in 2009 and the City financed the costs of that facility with bonds that have a
pay pack end date of 2040. The debt service on those bonds is $36.6 million per year. Retiring
Unit 4 prior to 2040 would result in stranded assets for our customers. However, given the
current market conditions and regulatory uncertainty at the State level, CWLP will have to be
open to the idea that Unit 4 may need to be retired before the end of its useful life before making
a large additional capital expenditure. In order to make a decision of whether to take advantage
of that option, CWLP would need to study the cost of implementing a new biological treatment
pretreatment system for Unit 4 only (which assumes the shutdown of our older units) and
determine whether that cost alone is sufficiently less than $45 - $50 million to allow CWLP to
operate beyond 2028. There is a possibility the FGD PSES rule will shorten the remaining useful
life of our facility by incentivizing CWLP to commit to a 2028 retirement date to avoid capital
expenditures that will become additional stranded assets, but CWLP does not today have the
information to make that determination and would not want to be pressured to make it such an
important decision hastily.

Commenter Name: Bill Matthews

Commenter Affiliation: Cleco Corporate Holdings LLC
Document Control Number: EPA-HQ-OW-2009-0819-8325-A1
Comment Excerpt Number: 13

Comment Excerpt:

EPA should amend the proposed retirement subcategory to include boiler repowering or
replacement.

The Agency has proposed a subcategory for boilers retiring by 2028, with BAT based on surface
impoundments. Cleco fully supports this subcategory as a sensible means of avoiding unjustified
costs and stranded investments. The Agency has also requested comments on "whether this
subcategory should also be available for boilers that are planned to be repowered or replaced by
2028, not just those planned for retirement."® Cleco takes the view that the subcategory should
include repowering or replacement of boilers, and it suggests modest changes to the proposed
rule to achieve that result.
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Coal-fired generation has long played a critical role in supplying affordable, reliable electricity to
American consumers, especially those in Louisiana. While the total generation from these units
might be falling, it cannot disappear altogether without serious disruption to grid reliability. That
threat is amply demonstrated by the North American Electric Reliability Corporation ("NERC")
study described in the preamble, which assumes only premature retirement.® Cleco thus agrees
with EPA's views that " the well-planned construction of new generation capacity and orderly
retirement of older facilities are vital to ensuring electricity reliability."®” Cleco believes that
view applies with equal force in the areas in which it serves customers.

In Cleco's case, repowering is particularly important because the company is considering
repowering a coal-fired unit at Big Cajun II to natural gas. While repowering might be
construed as "retired from service" in some sense of the phrase, Cleco has concerns that the
proposed definition of this phrase does not do so with enough clarity.®® Of greatest concern is
that it appears to require the owner to certify that the boiler will no longer "conduct electricity
generation activities[.]"® Unlike retirement, boiler conversion (repowering) is intended to allow
the boiler to continue to conduct electricity generation activities using a different fuel.

This definition should be amended to specify that boiler conversion qualifies for the subcategory,
or EPA should provide a separate definition for repowering and adjust language elsewhere in the
proposed regulatory text to apply to retirement from service or repowering. ’° Cleco suggests that
the final rule might read "retired from service or converted to burn a non-coal fuel."
Alternatively, EPA might borrow language from the CCR Rule. That rule's alternative closure
provisions tum on "permanent cessation of a coal-fired boiler[.]"”! This language would need to
be slightly changed to read "permanent cessation of coal firing" or something similar; it is not the
"boiler" after conversion that ceases but the burning of the coal.

05 1d. at 64,641.

% See id. at 64,640.

7 1d.

% See id. at 64,672 (to be codified at 40 C.F.R. § 423.11(w)).

% See id. (to be codified at 40 C.F.R. § 423.11(w)).

0 For example, seeking coverage under the subcategory requires a certification that the boiler "will be retired
fromservice[.]" Id. at 64,677 (to be codified at 40 C.F.R. § 423.19(f)(1)).

40 C.F.R. § 257.103(b)(1).

Commenter Name: Bill Matthews

Commenter Affiliation: Cleco Corporate Holdings LLC
Document Control Number: EPA-HQ-OW-2009-0819-8325-A1
Comment Excerpt Number: 14

Comment Excerpt:

EPA should ensure that permit applicability dates accommodate the retirement or
repowering decision-making process.

To qualify for the retirement subcategory, the proposed rule requires the owner to submit a
certification "with the permit application, or where a permit has already been issued, by the as
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soon as possible date determined[.]"”?> Cleco is not confident that this language permits

utilities enough time to secure the regulatory permission they must obtain before certifying
retirement. A permit application, for example, might be due very soon after this rule takes effect
merely thanks to the luck of the five-year renewal cycle. Cleco sees no basis for denying the
ability to certify future retirement on that basis.

The "as soon as possible" or applicability dates might be better options for a certification
deadline than the permit cycle, but the proposed rule could be tightened in this regard. For one
thing, some facilities will have separate "as soon as possible" dates for BATW and FGD
wastewater. If that proves true, then it is not clear which date controls the timing of the
retirement certification.

Cleco recommends that the final rule clarify that the certification is due by the later of the two "
as soon as possible" dates. The second date is preferable because it provides more time to secure
approval from public utility regulators. That approval is not instantane~us and might take
multiple years to request and obtain.

To reinforce the harmony between the retirement certification and the "as soon as possible"
dates, EPA should also clarify in the final rule that permitting authorities may explicitly consider
the time required to obtain regulatory approval for retirement in setting those dates. It makes
little sense to mandate expensive upgrades without knowing whether the facility will, or even
can, retire a boiler, and any reasonable permitting authority should recognize the need for careful
planning around a decision of such magnitude.

2 See Proposed Rule, 84 Fed. Reg. at 64,677 (to be codified at 40 C.F.R. § 423.19(f)(1)).

Commenter Name: Patrick O’Loughlin

Commenter Affiliation: Buckeye Power, Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8309-A1
Comment Excerpt Number: 7

Comment Excerpt:

Buckeye generally supports establishing a subcategory for boilers retiring early.

Commenter Name: Patrick O’Loughlin

Commenter Affiliation: Buckeye Power, Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8309-A1
Comment Excerpt Number: §

Comment Excerpt:
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However, there are facility-wide compliance issues brought on by having this subcategory. All of
Cardinal’s FGD wastewater is treated in one location. As Buckeye evaluates potential
technologies for ELG compliance, the new equipment (if required) will be sized to treat water
from all three units. If one or more of the boilers is certifying early retirement, the facility should
be able to size the equipment for the post-retirement configuration of the plant. The compliance
deadlines for the remaining unit(s) should be extended. This should be addressed on a case-by-
case basis in the NPDES permit either by US EPA or another permitting agency.

Commenter Name: Patrick O’Loughlin

Commenter Affiliation: Buckeye Power, Inc.

Document Control Number: EPA-HQ-OW-2009-0819-8309-A1
Comment Excerpt Number: 9

Comment Excerpt:

Additionally, a 10-year window from the date of finalizing the rule is more appropriate for a
closure date.

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 1

Comment Excerpt:

Facilitate continued delivery of clean, safe, reliable and affordable energy: EPA should
include subcategories for units that will be retired, replaced or repowered that appropriately
consider the timing and processes associated with system resource planning and any associated
regulatory approvals.

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 7

Comment Excerpt:

Retirement subcategory
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e We support the retirement subcategory and recommend that EPA include scenarios of
repowering or replacing generation. EPA should also modify the qualification and
certification timing and criteria to more appropriately accommodate state regulatory
approval processes.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 89

Comment Excerpt:

Proposed § 423.13(g)(2)(1); § 423.13(k)(2)(i1). Units qualifying for the exemption would not
have to meet the other new BAT limits for FGD wastewater and BATW. UWAG generally
supports the proposed Retirement Subcategory, with a few recommended modifications as
outlined below.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 90

Comment Excerpt:
A. The Retirement Subcategory Should Include Units that are Repowered.

EPA solicits comment on whether the Retirement Subcategory should include units that are
planned to be replaced or repowered with non-coal fuel sources!®! by 2028 and, if so, whether
BAT should be the same as for retiring units. 84 Fed. Reg. at 64,641 (emphasis added). *?
UWAG strongly agrees the Retirement Subcategory should include repowered units. Those units
certified to be repowered should be subject to the same BAT basis as units certified to be retired
for all the reasons discussed below. !¢

1. Like Retiring Units, Repowering Eliminates All Pollutants Related to Coal-Firing.

The Agency “removed coal-fired generating units that will retire or convert fuel type prior to
December 31, 2028, from the analyses supporting this proposed rule because they will cease
discharging FGD wastewater or bottom ash transport water prior to the date of compliance....”
Supplemental TDD at 3-4. Whether a permittee decommissions a coal-fired unit or repowers it,
the result will be the complete elimination of BATW and FGD wastewater discharges, which are
the subject of this rulemaking.
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16l UWAG uses the terms “repower” and “fuel conversion” interchangeably. They both refer to converting a unit’s
fuel source from coal to non-coal sources.

162 Tt is unclear what EPA means by “replaced,” as a separate category from “retired” units. Many units slated for
retirement will be replaced by non-coal units that will not be subject to the Rule.

163 Discharges from coal-fired units are the focus of this rulemaking and this Subcategory. So, for units that are
included in this subcategory because they are certified to be retired or repowered, the requirement should be that
those certified units cease coal-fired operations by December 31, 2028, not that the decommissioning process or
repowering project be complete by that date. Ceasing coal-fired operations means that the unit will also cease
generating BATW and FGD wastewater.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 91

Comment Excerpt:

See id.at 6-3, n.39 (“The EPA determined that baseline and post-compliance pollutant loadings
are equal to zero for ... units that announced plans to retire, convert to a non-coal fuel source, or
change/upgrade ash handling practices by the time the ... units are required to meet the
requirements of the proposed rule.”) (emphasis added). The environmental benefits gained from
the Proposed Rule’s BATW and FGD wastewater requirements are the same regardless of
whether a unit is retired or repowered. In terms of BATW and FGD wastewater discharges, there
is no environmental basis for distinguishing between the two for the purpose of this rulemaking.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 92

Comment Excerpt:

2. Excluding Repowered Units Would Discourage Repowering at Existing Coal-Fired
Facilities.

As EPA’s updated industry profile illustrates, permittees often make repowering decisions in
conjunction with retirement decisions. See ERG, Review of Company Rational for Retirements,
Deactivations, and Fuel Conversions, EPA-HQ-OW-2009-0819-7374 (Feb. 27, 2019) (“ERG,
EPA-HQ-OW-2009-0819-7374"). EPA’s industry profile identifies approximately eight plants
that have or will repower (i.e., refuel) in conjunction with retirement or deactivation of coal
units. Id. This demonstrates that repowering is a common strategy for reducing reliance on coal-
fired generation.
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In addition, EPA’s industry profile demonstrates repowering is increasingly common at former
coal-fired facilities. The Agency identified 27 plants that, as of October 2018, had converted or
planned to convert coal-fired units to a different fuel source. (ERG, 2019 Industry Change
Memo), Table A-3, at 18-19.

Repowering units on the same site as a former coal-fired unit is a common practice because
existing infrastructure and permits can continue to be used and the property is already an
established industrial site. According to the EIA, there are four main phases of a coal-fired

unit decommissioning—retirement, decommissioning, remediation, and redevelopment. 64
Redevelopment “may involve repurposing the site for another generation technology or some
other commercial, industrial, or municipal application. Coal-fired power plants typically occupy
land in or near downtown areas or along rivers, and they usually have access to railways,
roadways, water, sewers, and other infrastructure.”!®> Repowering an entire power plant with
natural gas, for example, is “a viable option for power providers because much of the critical
infrastructure is already in place, including transmission lines, substations, and water.” % Also,
repowering at the same facility ensures that the site is already approved and permitted for
generation activities and discourages unwarranted development of “greenfield” sites for new
generation.

By excluding repowered units from the Retirement Subcategory, EPA would discourage
permittees from repowering units to compensate for retiring units. It also would discourage
permittees from using ideal sites (former coal-fired units/facilities) for their repowering projects.
UWAG urges EPA to include repowered units in the Retirement Subcategory to encourage reuse
of existing power generation facilities, which is both economically efficient and environmentally
appropriate.

164 As noted above, eligibility for this subcategory should be based on whether units certified to retire or repower
cease coal-fired operations by December 31, 2028, not whether the decommissioning process or repower project is
complete. A unit may cease coal-fired operations before December 31, 2028, but the repowering project associated
with that retirement may not be complete until after that date because it takes place during the later “redevelopment
phase.

15 EIA, More U.S. Coal-Fired Power Plants Are Decommissioning as Retirements Continue (July
26, 2019), https://www.eia.gov/todayinenergy/detail.php?id=40212 (last visited Dec. 16, 2019).

19 EIA, 1d.; see also Don Hopey, New Castle power plant switching to natural gas, PITTSBURGH
POST-GAZETTE (June 24, 2013), https://www.post-gazette.com/local/region/2013/06/24/New-Castlepower-plant-
switching-to-natural-gas/stories/201306240188 (last visited Dec. 23, 2019) (for units repowered using the existing
boilers, all existing infrastructure is reused).

tH)

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 93

Comment Excerpt:

3. Including Repowered Units Is Consistent with EPA’s Economic Impact Analysis.
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EPA’s approach to its economic analysis weighs in favor of including repowered units in the
Retirement Subcategory. For example, EPA’s Economic Impact Analysis—one of the lynchpins
of its Regulatory Impact Analysis—did not include any estimate of the costs or economic
impacts of requiring units certified to repower to install BATW or FGD wastewater treatment
technology that they would use for only three to five years. Instead, EPA removed those facilities
from the industry profile for purposes of assessing the costs and economic impacts of the rule.
See ERG 2019 Industry Change Memo at 5; Supplemental TDD at 3-4.

Requiring repowered facilities to incur the substantial costs of retrofitting technologies that will
be used for far less than the standard 20-year depreciation period EPA used to assess annualized
economic impacts'®’ enlarges the Proposed Rule’s economic impact, in real terms, for
repowering facilities. If EPA elects not to include repowered facilities in the Retirement
Subcategory, it must account for and explain why the economic impacts are justifiable.

EPA solicits comments on whether units that are being or will be repowered are unable to
finance both the repowering retrofit and FGD wastewater and BATW technology upgrades that
would be applicable to the unit prior to completion of the repowering. 84 Fed. Reg. at 64,641.
The answer to that question depends on a variety of site-specific factors, including the borrowing
power of the unit owner. But the question misses the most important point, i.e., that the realized
costs of retrofitting a unit that will repower shortly thereafter are much higher than EPA
calculated for the units that will not repower.

A permittee who is already planning to repower a unit or an entire facility could be required to
spend hundreds of millions of dollars to retrofit units with BATW- and FGD wastewater-
compliant technology only to operate them for a few years. The Agency examined cost
implications of complying with the Proposed Rule under hypothetical unit retirement scenarios
and concluded the costs they would have to recover would be far higher, in real terms, than the
costs for units that were more likely to operate for the full 20-year amortization period EPA’s
annualized cost calculations assumed. See ERG, Memorandum re: Steam Electric Effluent
Guidelines Reconsideration — Evaluation of Potential Subcategorization Approaches, EPA-HQ-
OW-2009-0819-7911 (August 2019) (“ERG, EPA-HQ-OW-2009-0819-7911”). ERG’s analysis
applies equally to repowering units, which for cost purposes are no different than retiring units.

Even if a repowered unit could afford to pay off financing related to the abandoned equipment,
however, it is an imprudent use of resources. In many cases, ratepayers would absorb these
additional costs for equipment that will be mothballed a few years after it is put into service.

167 See 84 Fed. Reg. at 64,640 (“Cost estimates for this proposal assume that facilities will amortize capital and
O&M costs across the 20-year life of the technologies...”).

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 94
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Comment Excerpt:
4. Including Repowered Units Is Consistent with the CCR Rule.

One of EPA’s reasons for proposing the Retirement Subcategory is to “ensure that facilities
could make better use of the CCR rule’s alternative closure provision, by which an unlined
surface impoundment could continue to receive waste and complete closure by 2028.” 84 Fed.
Reg. at 64,641. The Agency notes that “facilities may have to cease receiving waste well in
advance of that date” but “a 2028 date ensures that the ELG will not restrict the use of this
alternative closure provision regardless of when a facility ultimately ceases receipt of waste.” Id.

The CCR rule’s current alternative closure provisions allow units otherwise required to close to
continue receiving CCR under certain circumstances. For a CCR surface impoundment that is 40
acres or less, if the permittee agrees to cease operation of the coal-fired boiler, the impoundment
is permitted to continue receiving CCR, but must complete closure by October 17, 2023. 40
C.F.R. § 257.103(b)(2). If the surface impoundment is larger than 40 acres and the permittee
agrees to cease operation of the boiler, the impoundment may continue receiving CCR, but it
must complete closure by October 17, 2028. 40 C.F.R. § 257.103(b)(3).'%?

UWAG applauds EPA’s effort to harmonize the ELG and CCR rules in order to not foreclose use
of the CCR alternative closure provisions. The Retirement Subcategory is a critical feature of the
Proposed Rule and the eight-year deadline provides the necessary time for the industry to
transition the nationwide fleet in light of the ELG and CCR rules.

The CCR rule, however, is no reason to exclude repowered units from the Retirement
Subcategory. Nothing in the CCR rule prevents permittees from using the alternative closure
provisions for units that are being repowered with a non-coal fuel source. In fact, repowering is
entirely consistent with the intent of the CCR rule that permittees cease using coal-fired boilers.
See 80 Fed. Reg. 21,302, 21,340-41 (Apr. 17, 2015) (“These requirements also do not apply to
fly ash, bottom ash, boiler slag, and flue gas desulfurization materials, generated primarily from
the combustion of fuels (including other fossil fuels) other than coal.... Fuel mixtures that
contain less than 50% coal are not considered to be CCR, but other fossil fuel wastes....
Similarly, EPA determined that regulating natural gas combustion wastes is not warranted
because the burning of natural gas produces virtually no solid waste.”); 40 C.F.R. §
257.103(b)(3) (““...the coal-fired boiler must cease operation, and the CCR surface impoundment
must complete closure...”). By definition, if a unit is repowered using only natural gas, it is no
longer a coal-fired unit, the former coal-fired unit has ceased operation, and the repowered unit
does not produce CCR.

5. Some Units are CCR Compliant and Have Not Yet Retrofitted BATW Systems.

Units that may repower have not necessarily retrofitted technologies that will comply with the
ELGs because of the CCR rule. It is not the case, as the Proposal suggests in several locations,
that all coal-fired facilities are already being required to retrofit BATW recirculating systems to
replace CCR ponds forced to close by the CCR rule. For example, the Proposal states:
“[f]lexibility for facilities to comply with BAT limitations for BA transport water beyond 2023 is
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not necessary because the process changes should already have occurred due to CCR rule
requirements.” 84 Fed. Reg. at 64,641. This is inaccurate. There are coal-fired facilities that are
CCR rule-compliant without having to retrofit additional BATW technologies. For instance,
some coal-fired units with lined ponds'®® comply with the CCR rule, recirculate part of their
BATW, and meet the current ELG TSS and oil and grease limits. Also, many systems have
dewatering bins that discharge to treatment systems, including settling basins not considered
CCR ponds. These types of systems are CCR-compliant without requiring any retrofitting

188 EPA is considering changes to the CCR rule, including revisions to the initiation of closure deadlines for unlined
CCR surface impoundments and for units that failed the aquifer location restriction. See 84 Fed. Reg. 65,941, 65,942
(Dec. 2, 2019).

169 Some facilities have clay-lined ponds that met the criteria of “lined” ponds under the 2015 CCR rule and,
therefore, were not subject to closure. 40 C.F.R. § 257.71(a)(1)(i). In August 2018, however, the D.C. Circuit Court
of Appeals vacated this provision. Utility Solid Waste Activities Group v. EPA, 901 F. 3d 414 (D.C. Cir.
2018). EPA is planning to propose a rule that would “provide a mechanism in which unlined surface impoundments
meeting strict criteria would be allowed to continue to operate.” OMB, Fall 2019 Unified Regulatory
Agenda: Hazardous and Solid Waste Management System: Disposal of CCR; A Holistic
Approach to Closure Part B: Alternate Demonstration for Unlined Surface Impoundments;
Implementation of Closure; Legacy Units (RIN 2050-AH11),
https://www.reginfo.gov/public/do/eAgendaViewRule?publd=201910&RIN=2050-AH11 (last visited Dec. 31,
2019). Therefore, some facilities with clay-lined ponds are awaiting this rule and have not retrofitted BATW
handling.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 95

Comment Excerpt:

Facilities that fall into this category will need time to plan, design, procure, construct, and
optimize new treatment systems to comply with the Proposed Rule.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 96

Comment Excerpt:

B. Permittees May Need Approximately Eight Years to Complete Unit Retirement or
Repowering.
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EPA solicits comment on whether December 31, 2028, is the appropriate target date for the
Retirement Subcategory. 84 Fed. Reg. at 64,641. UWAG supports the December 31, 2028 date
so long as the final rule’s effective date occurs by June 30, 2020. Otherwise, the Retirement
Subcategory date should be eight years from the effective date of the rule. The eight-year period
is necessary because it allows (1) two years for permittees to analyze the final rule, make a
decision about whether to retrofit, retire, or repower their units, and secure approvals from public
utility commissions (“PUCs”) and/or independent systems operators (“ISOs”); and (2)
approximately six years to complete new transmission and/or generation projects to support
retirement or repowering decisions. This time period is necessary for orderly decision-making
during a time of intense transition within the industry. It would give permittees time to decide
whether to retrofit, retire, or repower their units after considering market factors, the impact of
other regulations, and the estimated costs of compliance with the final rule.

EPA gives permitting authorities the ability to set applicability dates that are “as soon as
possible” after November 1, 2020, after considering such factors as “[t]ime to expeditiously plan
(including to raise capital), design, procure, and install equipment ... Changes being made or
planned at the plant in response [to Clean Air Act (CAA) or Resource Conservation and
Recovery (RCRA) regulations] ... [and] [o]ther factors as appropriate.” 40 C.F.R. § 423.11(t);
see also 84 Fed. Reg. at 64,665. EPA’s delegation of authority acknowledges that there are many
factors that affect permittees’ ability to decommission, construct, or modify units. The decision
of whether to retire or repower a unit requires permittees to evaluate a variety of

factors, including the factors EPA acknowledges as appropriate to consider in setting
applicability dates. Thus, EPA should consider the discussion below in that context and allow
approximately eight years after the final rule’s effective date for permittees to retire or repower
their units.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 97

Comment Excerpt:

1. Analysis of the Final Rule and Gathering Data to Make Informed Decisions About
Whether to Retrofit, Retire, or Repower Units Could Take Approximately Two Years.

While some wastewater characterization, pilot studies, and preliminary technology evaluations
can be done before EPA publishes the final rule, the ultimate economics driven by the details of
the final rule will control the decision whether to retrofit (i.e., install new technology to comply
with the final rule), retire, or repower units. Permittees will need to analyze the final rule and a
myriad of other considerations before they can make a final decision about whether to retrofit,
retire, or repower their units. These considerations include business decisions related to
financing, facility changes required by other rules, and other factors that bear on the decision to
retrofit or retire units.
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In addition to the time necessary to fully analyze and understand the final rule, permittees will
need time to gather and analyze detailed information about compliant technologies, beyond what
could be assessed preliminarily while EPA was reconsidering the rule. Tasks related to choosing
the appropriate technologies may include those listed below.

e Determine applicable final rule requirements and gather initial information on candidate
technologies for each affected wastestream. While evaluating applicable final
requirements may sound straightforward, the comingling of existing wastestreams and
other plant-specific process configurations may require more detailed analysis of
potential compliance options.

o Perform evaluations to ensure that all wastestreams are properly mapped on an up-to-date
diagram that will serve as the baseline for planning retrofits (may also require additional
flow and mass balance studies).

o Evaluate potential water use reductions and recycle options.

e Develop a final list of all candidate technologies and their costs for each facility.

o Develop an RFP for each technology and send it to appropriate vendors.

Permittees also will need time to consider how to obtain appropriate financing, including, but not
limited to, resolving the issues raised below.

e Analyze the impacts of the final rule on their operations and conduct economic
assessments—permittees cannot commit themselves to capital expenditures until legal
requirements are settled.

e Run and analyze the results of system planning models for various combinations of
possible retrofits and unit retirements.

o Ifnecessary, take the required steps to secure PSC approval for costs, which
requires time to coordinate meetings and hearings.

o Determine an appropriate scheduling of debt obligations in light of existing debt
obligations and commitments for planned construction at the facility or other
facilities.

In addition, conceptual retrofit design will take months.!”® When considering retrofit design,
permittees will need time to complete several tasks, including, but not limited to, those listed
below.

e Determine necessary O&M, O&M frequency, and O&M costs for each candidate
technology.

o Evaluate proposals from vendors and develop total cost estimates for each candidate
technology and all related new infrastructure (e.g., balance-of-plant costs, new landfill
space, new control systems, etc.).

e Determine life cycle analysis, including O&M costs, for technology options per
wastestream (e.g., dry handling of bottom ash vs. MDS vs. remote RMDS).

e Conduct unit-by-unit cost/benefit analysis to determine whether to retrofit or retire the
units.

e Develop conceptual design, considering specifics of the units being retrofitted (e.g.,
maximum capacity, heat rate, etc.).
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e Determine permitting requirements for each retrofit and develop timelines for securing
necessary permits/permit modifications.

o Make the technology selection for each wastestream in consultation with all appropriate
people within the company.

e Align all connections and tie-ins to the existing equipment in coordination with planned
unit major outages that generally occur every three years.

Permittees also will need time to consider the changes being made at their facilities to comply
with other regulations like the Clean Water Act § 316(b) Rule (the “§ 316(b) rule”), the CCR
rule, and the Affordable Clean Energy (“ACE”) rule. For example, permittees will need to:

o analyze the actions and costs required to comply with the § 316(b) rule and how those
actions may affect retrofits and/or facility retirement or repowering decisions;

e in light of proposed changes to the CCR rule, consider how the rule’s deadlines and
substantive requirements may affect ELG compliance; and/or

« for the ACE rule, consider the “remaining useful life” analysis of units.!”!

Finally, permittees will need time to consider other factors that will affect their decision whether
to retrofit their facilities to comply with the final rule, retire, or repower them. A few of those
factors are:

o the time required, and the schedule, for necessary corporate actions (e.g., management
and Board of Directors’ approvals, resolutions, etc.);

o whether retrofitting the affected units at the facility is likely to cause any grid reliability
problems, including short-term ones;

o the impact of managing multiple retrofits at multiple facilities within the same general
time period;

o the time required to acquire any additional real property needed for retrofits;

e any commitments (through individual settlements with EPA or the states, for example) to
reduce the capacity of, or shut down, facilities affected by the final rule; and/or

o any backlog of NPDES permitting for states in which permittees operate and the general
permitting requirements and their timing (e.g., public notice, public comments/hearings,
etc.).

As the considerations above illustrate, permittees will require time after EPA publishes the final
rule not only to analyze it, but to make informed decisions about their next steps. This period
could take approximately two years.

170 Southern Company, Comment Letter on Proposed Effluent Limitations Guidelines and Standards for the Steam
Electric Power Generating Point Source Category, EPA-HQ-OW-2009-0819- 4379, 149 (Sept. 19, 2013) (“Given
the number of plants that will be impacted [by the 2013 proposed ELG rule] and the demand on vendors and
contractors, we believe that 12-18 months will be needed for conceptual design.”).

171 See 84 Fed. Reg. 32,520, 32,535 (July 8, 2019) (“Indeed, Congress has expressly provided that the EPA must
permit states to take into consideration a source’s remaining useful life, among other factors, when applying a
standard of performance to a particular source.”)
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Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 99

Comment Excerpt:

3. Industry Examples Support the Need to Provide Permittees approximately Eight Years
to Retire or Repower Units.

a. Louisville Gas and Electric Company and Kentucky Utilities Company, Cane Run
Generating Station

In early 2009, EPA started a review of primary national air quality standards (“NAAQS”) for
sulfur oxides (SOz). See 74 Fed. Reg. 18,573 (Apr. 23, 2009). This review led to a proposed rule
to revise the primary NAAQS for SO2. 74 Fed. Reg. 64,810 (Dec. 8§, 2009).

Attempting to get ahead of anticipated regulatory changes, Louisville Gas and Electric Company
(“LG&E”) and Kentucky Utilities Company (“KU”) conducted an analysis indicating that the
least costly way to comply with the proposed rule would be to replace the coal-fired units at their
Cane Run Generating Station (““Cane Run”) in Louisville, Kentucky, with natural gas “combined
cycle turbines” (“CCGT”). They also conducted siting studies that suggested Cane Run was the
best location for a self-build option.

In December 2010, LG&E and KU issued an RFP seeking solutions to meet their electric energy
and capacity requirements at Cane Run by 2016.!7¢ At the conclusion of the RFP processes, the
utilities determined, in part, that replacing Cane Run coal-fired generation with 640 MW of
natural gas powered generation was the best alternative to bring the Cane Run facilities into
compliance with EPA regulations. LG&E and KU CPCN Application at 4-5. LG&E and KU
further evaluated the effects of various EPA regulations on their generation facilities and their
proposed plans to meet their energy requirements, including consideration of the replacement of
the Cane Run coal unit with a CCGT, in reports filed with the Kentucky Public Service
Commission (the “Kentucky Commission”) in 2011.!7

On September 15, 2011, the utilities filed a joint application requesting regulatory approvals to,
in part, construct a 640 MW CCGT to replace coal-fired generation facilities at Cane Run. Id. at
1. LG&E and KU implemented this plan to comply not only with changing EPA regulations
regarding NAAQS, but also the proposed Cross-State Air Pollution Rule (“CSAPR”) and a
proposed rule aimed at reducing hazardous air pollutants (the MATS rule), each of which were
determined to make continued coal operations at Cane Run infeasible.!”®

The Kentucky Commission approved the utilities’ application on May 31, 2012, following a
public hearing, a hearing on the merits, and post-hearing briefing. See generally Order, In re:
LG&E and KU Cane Run (May 31, 2012). The Cane Run CCGT reached commercial operation
in June 2015, approximately five years following the utilities’ initial consideration of the project.
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History of Cane Run Plant, LGE-KU.COM, https://Ige-ku.com/canerun/history (last accessed
Dec. 16, 2019).

b. Georgia Power Company, McDonough Plant

In 2007, Georgia Power Company (“Georgia Power”) sought regulatory approval from the
Georgia Public Service Commission (“GA PSC”) to construct a combined cycle generation unit
at Plant McDonough, near Atlanta, Georgia.!” Georgia Power implemented its plan to meet
future resource needs, which included the necessary replacement of the Plant McDonough coal
units. Georgia Power Application at 10-13. In its 2004 IRP, Georgia Power investigated various
generation and transmission challenges facing the Northeast Georgia region and developed a
strategy for expansion, including the proposed addition of gas-fired facilities. Georgia Power
Application at 11 (The GA PSC approved Georgia Power’s 2004 IRP in July 2004.). Georgia
Power issued an RFP for the construction of the proposed project in 2006 and submitted

a revised information filing, including its evaluation of decertifying the Plant McDonough coal
units and cost benefits of replacing the coal-fired capacity with gas-fueled generation, to the GA
PSC in January 2007. Id. at 19, 44, 47-48.

Georgia Power filed its application seeking the certification of combined cycle units and related
decertification of its coal units at Plant McDonough on January 31, 2007. See generally id. The
GA PSC approved the application on September 14, 2007. Certification Order Adopting
Stipulation, /n re: Georgia Power McDonough (Sept. 14, 2007). All of the Plant McDonough
natural-gas fired units reached commercial operation by October 2012, approximately six years
following Georgia Power’s initial RFP and approximately eight years following Georgia Power’s
2004 IRP.'%

¢. Colorado Electric Utility Company, Pueblo Airport Generating Station

In 2013, Colorado Electric Utility Company (d/b/a Black Hills Energy (“Black Hills”))'®! sought
regulatory approval to construct a natural gas-powered electric generating plant at Black Hills’
Pueblo Airport Generation Station (“PAGS”) to replace its coal-fired Clark Station generating
unit in Cannon City, Colorado.'®? Black Hills implemented its plan to replace the coal-fired
facilities with natural gas generation facilities in response to Colorado’s Clean Air-Clean Jobs
Act (“CACJA”), requiring utilities operating coal-fired electric generation units located in
Colorado to implement an emission reduction plan on or before August 15, 2010. Phase I
Decision No. C14-0007 at 18, In re: Black Hills PAGS (Dec. 17, 2013).

On August 13, 2010, in compliance with the CACJA, Black Hills filed an emission reduction
plan proposing to retire its two units at Clark Station and replace that capacity with a gas-fired
unit to be constructed at PAGS. Id at 19. The Public Utilities Commission of Colorado (the
“Colorado Commission”) approved Black Hills’ emission reduction plan on December 15, 2010.
Id. Subsequently, in 2011, Black Hills filed an application seeking a CPCN to construct a 92
MW facility at PAGS; the Colorado Commission denied Black Hills’ application on the basis
that Black Hills failed to prove that there was a need to construct 92 MW of facility capacity. 1d.
at 20. Black Hills refiled its application seeking a CPCN for the development and ownership of a
proposed 40 MW generation facility located at PAGS on April 30, 2013. See generally Black
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Hills’ Verified Application. The Colorado Commission approved the application, pursuant to a
settlement agreement reached in the docket, on December 17, 2013. See generally Phase 1
Decision No. C14-0007, In re: Black Hills PAGS (Dec. 17, 2013). The PAGS 40 MW natural
gas-fired turbine reached commercial operation on December 29, 2016, approximately six years
following Black Hills’s filing of its 2010 emission reduction plan proposing to replace Clark
Station coal units with gas-fired units.'%?

d. Public Service Company of Colorado, Cherokee Generating Station

During the Spring of 2010, shortly after Colorado passed the CACJA on April 19, 2010, the
Public Service Company of Colorado (“Public Service”) started identifying coal units that it
would need to address in an emissions reduction plan'®* required by CACJA. On August 13,
2010, Public Service submitted its Emission Reduction Plan to the Colorado Commission. Final
Order Addressing Emission Reduction Plan, Decision No. C10-1328 at 4, In re: Public Service
ERP (Dec. 9, 2010). The Emission Reduction Plan proposed several changes at the Cherokee
Generating Station near Denver, CO, including retirement of several coal-fired units,
replacement with natural gas-fired units, and repowering a coal-fired unit with natural gas.
Emissions Reduction Plan at 8-9.

In its plan, Public Service highlighted several reasons why it would be critical to sequence the
coal-fired unit retirements, replacements, and/or retrofits. Emissions Reduction Plan at 32. For
example, because of engineering construction schedules and space restrictions at the Cherokee
site, construction of natural-gas fired units would need to be staggered to replace retiring units.
Id. To meet transmission reliability requirements, the earliest natural-gas fired units could start
operation would be Spring 2014, when a new gas pipeline could be built to supply gas to
Cherokee. Id. at 33. Finally, Public Service stated that sequencing was important to ensure
expenditures were spread out over several years and to better mitigate annual rate impacts. Id.

After extensive public comments and hearings, the Colorado Commission modified and
approved the Emission Reduction Plan, ordering, in part, that three coal-fired units be retired by
2015, another coal-fired unit be converted to a natural-gas fired unit by the end of 2017, and
Public Service be granted a presumption of need for additional natural-gas fired units in a future
application. Final Order Addressing Emission Reduction Plan, at 84-85.

In accordance with its Emissions Reduction Plan and the Colorado Commissions’ decision,
Public Service retired a coal-fired unit in 2011; retired another coal-fired unit in 2012; retired a
third coal-fired unit in 2015; constructed and put into operation three natural-gas fired, combined
cycle units in August 2015; and repowered the final coal-fired unit in September 2017.'% In
other words, Public Service completed the final phase of the Emissions Reduction Plan, with
respect to the Cherokee Generating Station, almost seven and a half years after it started
assessing its options for complying with the CACJA.

e. Alliant Energy, Riverside Energy Center Expansion Project

In November 2013, Alliant Energy (d/b/a Wisconsin Power and Light Company (“WPL”)) began
a study to assess the feasibility of new generating resource options because it planned to retire
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several coal-fired power plants.'¢ The feasibility study looked at market options and analyzed
which options could satisfy MISO’s load requirements. In June 2014, WPL issued an RFP and
received and analyzed over 30 proposals. As a result, WPL decided that a two-on-one, natural
gas-fired, combined-cycle generating facility that could produce approximately 650 MW of
electricity was appropriate. WPL Application at 8-9. On April 24, 2015, WPL submitted an
application for a CPCN from the Public Service Commission of Wisconsin (the “Wisconsin
PSC”). One year later, on May 6, 2016, the Wisconsin PSC approved WPL’s CPCN application.
Final Decision, In re: WPL Riverside (May 6, 2016).

WPL started construction on April 11, 2017."% In addition to obtaining the CPCN, WPL has
been working for years to obtain all of the necessary federal and state permits to allow it to
construct and operate the project. WPL Letter at 13-16. As of the end of September 2019, WPL
had completed 96 percent of construction and still needed to obtain several permits before
operation starts. Id. at 4. WPL anticipates completion by May 2020, '® six and a half years after
it started its feasibility study.

f. Virginia Electric and Power Company, Surry-Skiffes CreekWhealton Project

In its 2011 Integrated Resource Plan, Virginia Electric and Power Company (d/b/a Dominion
Virginia Power (“Dominion’)) identified several coal-fired generation units that it would need to
retire between 2014 and 2022 because of their old age or other regulatory requirements (e.g., the
MATS Rule).!'® To meet mandatory NERC reliability criteria after retiring these units,
Dominion proposed a project to construct a 500kV aerial transmission line and switching station
and to upgrade an existing transmission right-of-way to connect the Surry Nuclear Power Plant
with a substation on the Yorktown Peninsula. Dominion Application at 5- 6. On June 11, 2012,
Dominion submitted an application for a CPCN to the Virginia State Corporation Commission
(the “SCC”). Id. at 1-4.

Although the SCC issued an order granting Dominion’s application on November 26, 2013,
litigation ensued, and the SCC was not able to issue a final order until June 5, 2015, after the
Virginia Supreme Court remanded the case to the SCC. Order at 2-3, In re: Dominion
SurrySkiffes Creek (June 5, 2015).

Even after the June 2015 SCC order, Dominion was not able to begin construction on all
segments of the project because it still needed certain permits. For example, Dominion needed a
Special Use Permit and approval for its site plan work at the switching station segment of the
project from James City County (“JCC”).!*® After contentious proceedings regarding both
authorizations, JCC issued the Special Use Permit on July 11, 2017, and gave Dominion final
approval for its site plan work for the switching station portion of the project on September 19,
2017.

In addition, Dominion needed two permits for critical segments of the project from the U.S.
Army Corps of Engineers (the “Corps”).!”! Dominion submitted a permit application to the
Corps in August, 2013. June 2015 Update at 3. Almost four years later, on July 3, 2017, the
Corps issued a final permit to Dominion under § 404 of the Clean Water Act and § 10 of
the Rivers and Harbors Act. October 2017 Update at 4. Just a few days later—on July 12,
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2017— federal litigation ensued over the permit. Id. at 3. Despite ongoing federal litigation,
Dominion energized the project on February 26, 2019,'? almost eight years after it identified the
need for the project in its 2011 IRP.

g. Kentucky Power Company, Big Sandy Plant

In response to new CAA rules (i.e., CSAPR and the MATS rule) and under a Consent Decree, '*?
Kentucky Power Company (“Kentucky Power”), a wholly owned subsidiary of American
Electric Power, submitted to the Kentucky Commission on December 5, 2011, an application for
approval to retire one unit and retrofit another with air pollution control equipment at its Big
Sandy Plant by the end of 2015.'%* Sierra Club intervened in the proceeding, arguing that
Kentucky Power should pursue “lower cost market, natural gas, energy efficiency, and
renewable energy resources” in lieu of its proposed plan.'*®> In May 2012, Kentucky Power
requested, and the Kentucky Commission granted, to withdraw its application to “reevaluate
alternatives” and environmental regulations.'*® Kentucky Power ultimately decided to retire one
unit at Big Sandy and repower the other to burn natural gas.'®” Although the MATS rule required
compliance by April 16, 2015, Kentucky Power was able to get extensions to complete its
retirement and repowering plans.'*® One unit was retired on June 1, 2015, and the other went
online burning natural gas on May 30, 2016.199 The retirement and repowering project was
completed over eight and a half years after the Consent Decree was issued and over five and a
half years after Kentucky Power submitted an initial proposal to the Kentucky Commission.

These industry examples illustrate the unique circumstances and challenges facilities face when
attempting to implement retirement and/or repowering projects. Below is a summary of the time
each of the facilities described above needed to retire or repower their units, or connect to
replacement power:

Company Facilitv Time REequired
LG&E and EUJ Cane Fune Approximately 5 vears
Georgia Power Plant McDonough Approximatelv 8 years

Black Hills PAGS Approximately 6 years
Public Service Cherokee Generating Station Approximately 7.5 vears

WPL Riverside Energy Center Expansion Project | Approximately 6.5 vears

Dominion Surrv-5Skiffes Creek-Whealton Project Approximatelv 8 vears

Eentucky Power Big Sandv Plant Approximatelv 8.6 vears

For the reasons discussed above, analysis of the final rule and the decision to retrofit, retire, or

repower existing facilities, and then implement that decision takes years. UWAG urges EPA to
adopt the Retirement Subcategory in the final rule and allow permittees eight years to retire or

repower units rather than retrofit their facilities with technology required to meet the proposed

BATW and FGD wastewater requirements.

176 Joint Application of Louisville Gas and Electric Co. and Kentucky Utilities Co., ....Vol. 1 at 4 (the “LG&E and
KU CPCN Application”), In re: Joint Application of Louisville Gas and Electric Co. and Kentucky
Utilities Co. for a Certificate of Public Convenience and Necessity and Site Compatibility
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Certificate for the Construction of a Combined Cycle Combustion Turbine at the Cane Run
Generating Station and the Purchase of Existing Simple Cycle Combustion Turbine Facilities
from Bluegrass Generation Co., LLC in LaGrange, Ky., No. 2011-00375 (Ky. Pub. Serv. Comm’n Sept.
15,2011) (“In re: LG&E and KU Cane Run’).

17T LG&E and KU CPCN Application at 2-3 (The companies submitted a Compliance Plan evaluating the effects of
EPA regulation on each of the companies’ coal-fired steam generating units in June 2011 and an Integrated Source
Resource Plan providing detailed summaries of the companies’ plans to meet their future energy requirements
within their service areas in April 2011.); see The 2011 Joint Integrated Resource Plan of Louisville Gas and
Electric Co. and Kentucky Utilities Co., Volume 1 at 8- 78, In re: LG&E and KU Cane Run (Apr. 21,2011).
1781d. at 2 (In March 2011, the EPA issued the MATS rule aimed at reducing hazardous air pollutants from new and
existing coal- and oil-fired electric utility steam generating units. In August 2011, the EPA issued CSAPR that
provided limited allowances for NOx and SO2 emission starting in 2012. Finally, EPA’s NAAQS rule was
introduced to further restrict NOx and SO2 emissions starting in 2016 and 2017.).

179 Application of Georgia Power Co. (the “Georgia Power Application”) at 9-10, In re: Georgia Power Co.’s
Application for Certification of Units 4, 5, and 6 at Plant McDonough and Decertification of
Units 1 and 2 at Plant McDonough, No. 24506-U (Ga. Pub. Serv. Comm’n Jan. 31, 2007) ( “In re:
Georgia Power McDonough™).

130 Final — McDonough Construction Monitoring Report of Accion Group, Inc. on Georgia Power Co.’s
Construction Activities Concerning Plan McDonough Units 4, 5, and 6, at 2 n.1, In re: Georgia Power
McDonough (Aug. 26,2014).

181 “Investor-owned utilities are for-profit corporations that are regulated by the Colorado Public Utilities
Commission (“PUC”). Colorado has two investor-owned electric utilities — Black Hills Energy and Public Service

Company of Colorado, known as Xcel Energy.” Colorado Energy Office, Electric Utilities,
https://www.colorado.gov/pacific/energyoffice/electric-utilities) (last visited Dec. 20, 2019).

182 Verified Application of Black Hills/Colorado Electric Utility Co. (“Black Hills’ Application™) at 1, In re:
Application of Black Hills/Colorado Electric Utility Co., LP for a Certificate of Public
Convenience and Necessity to Construct a Power Plant Consisting of a 40 MW Simple Cycle
Combustion Turbine and Associated Balance of Plant Pursuant to Commission Decision No.
C12-1434, No. 1340446-E (Pub. Utils. Comm’n of Colo. Apr. 30,2013) (“In re: Black Hills PAGS”)

183 Black Hills Corp., Black Hills Corp. Reports First Quarter 2017 Results, BLACKHILLSCORP.COM

(May 3, 2017), http://ir.blackhillscorp.com/QuarterlyEarnings/Index?KeyGenPage=1073753054 (last visited Dec.
19, 2019); Phase I Decision No. C14-0007 at 19, In re: Black Hills PAGS.
184 Clean Air-Clean Jobs Act Emissions Reduction Plan of Pub. Serv. Co. of Colo. (the “Emissions Reduction Plan”)

at 8-9, In re. Commission Consideration of Pub. Serv. Co. of Colo.’s Plan in Compliance with
House Bill 10-1365, “Clean Air Clean Jobs Act,” No. 10M-245E (Pub. Utils. Comm’n of Colo. Aug. 13,
2010) (“In re: Public Service ERP™).

1852016 Electric Resource Plan of Pub. Serv. Co. of Colo., Vol. 1 at 1-13, 1-24, CPUC Proceeding No. 16A-0396E
(Pub. Utils. Comm’n of Colo. May 27, 2016); see also Aldo Svaldi, Coal’s future as a power source in
Colorado flickering, THE DENVER POST (Sept. 3, 2017), https://www.denverpost.com/2017/09/03/colorado-
coal-future-xcel-energy/ (last visited Dec. 18, 2019).

186 Application of Wisconsin Power and Light Co. (the “WPL Application”) at 8-9, In re: Application for a
Certificate of Public Convenience and Necessity to Build an Approximately 650 Megawatt
Natural Gas-Fueled Power Plant at its Riverside Energy Center Facility in the Town of Beloit,
Rock County, Wis., No. 6680-CE-176 (Pub. Serv. Comm’n of Wis. Apr. 24 2015) (“In re: WPL
Riverside”).

187 Letter from Brian Penington, Manager Regulatory Affairs, WPL, to Steffany Powell Coker, Secretary to the
Commission, Wisconsin PSC (the “WPL Letter”) at 11, In re. WPL Riverside (Oct. 30, 2019).

188 Brad Allen, Alliant Plant Nearing Completion in Township, Beloit Daily News (Oct. 18, 2019),

https://www.beloitdailynews.com/local news/20191018/alliant_plant_nearing_completion_in_township (last visited
Jan. 19, 2020).
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189 Application of Virginia Electric and Power Co., Application No. 257 (the “Dominion Application”), Vol. I at 3-4,
In re Application of VEPCO d/b/a Dominion Virginia Power for Approval and Certification of
Electric Facilities: Surry-Skiffes Creek 500 kV Transmission Line, Skiffes CreekWhealton 230 kV
Transmission Line, and Skiffes Creek 500 kV-230 kV-115 kV Switching Station, No. PUE-2012-
00029, (Va. State Corp. Comm’n June 11, 2012) ( “In re: Dominion Surry-Skiffes Creek™).

190 Update on Status of Certificated Project (“October 2017 Update”) at 12, 14-15, In re: Dominion Surry-
Skiffes Creek (Oct. 10,2017).

191 Update on Status of Certificated Project (“June 2015 Update”) at 3, In re: Dominion SurrySkiffes Creek
(June 19, 2015).

192 Update on Status of Certificated Project at 16, In re: Dominion Surry-Skiffes Creek (Feb. 27,2019).

193 United States v. Am. Elec. Power Serv. Corp., Civil Action C2-99-1250, 2007 U.S. Dist. LEXIS 104330
(S.D.N.Y. Oct. 9, 2007).

194 Application of Kentucky Power Co. at 6-7, In re: Application for Approval of its 2011
Environmental Compliance Plan, For Approval of Its Amended Environmental Cost Recovery
Surcharge Tariff, and for the Grant of a Certificate of Public Convenience and Necessity for the
Construction and Acquisition of Related Facilities, No. 2011-00401 (Ky. Pub. Serv. Comm’n Dec. 5,
2011) (“In re: Kentucky Power Big Sandy ™).

195 Post Hearing Br. of T. Vierheller, et al. at p.3 of pdf file, In re: Kentucky Power Big Sandy (May 11,
2012).

19 Order at 1, In re: Kentucky Power Big Sandy (May 31, 2012).

197 Integrated Resource Planning Report of Kentucky Power Co. to the Kentucky Public Service Commission (“2013

IRP”), Vol. A at ES-1, In re: Integrated Resource Planning Report of Kentucky Power Company to

the Kentucky Public Service Commission, No. 2013-00475 (Ky. Pub. Serv. Comm’n Dec. 20, 2013).
198 Integrated Resource Planning Report of Kentucky Power Co. to the Kentucky Public Service Commission (“2016

IRP”), Vol. A at 63, In re: Electronic 2016 Integrated Resource Planning Report of Kentucky Power
Company to the Public Service Commission of Kentucky, No. 2016-00413 (Ky. Pub. Serv. Comm’n Dec.
20, 2016).

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 31

Comment Excerpt:

C. The Retirement Subcategory Would Ease the Industry’s Transition to Other Fuels, Which is
Already Well Underway.

NERC recently conducted a special reliability assessment to assess the potential implications of
the changing generation resource mix on the reliability of North America’s bulk power system
(“BPS”).2% The BPS transformation is occurring due to growth in new natural gas, wind, and
solar resources as older, coal-fired or nuclear power plants retire. NERC Special Reliability
Assessment at p. v. NERC concluded “that generator retirements are occurring,
disproportionately affecting large baseload, solid-fuel generation (coal and nuclear). If these
retirements happen faster than the system can respond with replacement generation, including
any necessary transmission facilities or replacement fuel infrastructure, significant reliability
problems could occur.” Id.; see also 84 Fed. Reg. at 64,640. As discussed above, independent
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system operators (“ISOs”) could seek RMR agreements with generator owners if the ISOs
determine “that a unit planning to retire is needed for reliability, and no other solutions are
readily available within the specified time frame....” Id. at 22. The Retirement Subcategory
would reduce concerns about overreliance on natural gas or renewables during the industry’s
transition period because coal-fired units would be allowed to operate a few additional years to
help stabilize the grid.

The Retirement Subcategory also would promote investment in non-coal-fired units by providing
some relief from unrecovered costs related to ELG retrofits. As the Agency points out, there is
“potential for stranded assets where equipment would be purchased near the end of a facility’s
useful life and the public utility commission (PUC) would not allow cost recovery.” 84 Fed. Reg.
at 64,640.2°! There are “recent examples of PUCs rejecting cost recovery, which make the
prospect of continued recovery after retirement less certain.” Id. at 64,640.

20NERC Special Reliability Assessment at v.

201 The concept of stranded assets or costs generally refers to “costs incurred by a utility which may not be
recoverable under market-based retail competition. Examples include undepreciated generating facilities, deferred
costs, and long-term contract costs.” EIA Glossary, https://www.eia.gov/tools/glossary/index.php?id=S (last visited
Dec. 17, 2019).

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 100

Comment Excerpt:

C. The Retirement Subcategory Would Ease the Industry’s Transition to Other Fuels,
Which is Already Well Underway.

NERC recently conducted a special reliability assessment to assess the potential implications of
the changing generation resource mix on the reliability of North America’s bulk power system
(“BPS”).2% The BPS transformation is occurring due to growth in new natural gas, wind, and
solar resources as older, coal-fired or nuclear power plants retire. NERC Special Reliability
Assessment at p. v. NERC concluded “that generator retirements are occurring,
disproportionately affecting large baseload, solid-fuel generation (coal and nuclear). If these
retirements happen faster than the system can respond with replacement generation, including
any necessary transmission facilities or replacement fuel infrastructure, significant reliability
problems could occur.” Id.; see also 84 Fed. Reg. at 64,640. As discussed above, independent
system operators (“ISOs”) could seek RMR agreements with generator owners if the ISOs
determine “that a unit planning to retire is needed for reliability, and no other solutions are
readily available within the specified time frame....” Id. at 22. The Retirement Subcategory
would reduce concerns about overreliance on natural gas or renewables during the industry’s
transition period because coal-fired units would be allowed to operate a few additional years to
help stabilize the grid.
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The Retirement Subcategory also would promote investment in non-coal-fired units by providing
some relief from unrecovered costs related to ELG retrofits. As the Agency points out, there is
“potential for stranded assets where equipment would be purchased near the end of a facility’s
useful life and the public utility commission (PUC) would not allow cost recovery.” 84 Fed. Reg.
at 64,640.2%! There are “recent examples of PUCs rejecting cost recovery, which make the
prospect of continued recovery after retirement less certain.” Id. at 64,640.

200 NERC Special Reliability Assessment at v.

201 The concept of stranded assets or costs generally refers to “costs incurred by a utility which may not be
recoverable under market-based retail competition. Examples include undepreciated generating facilities, deferred
costs, and long-term contract costs.” EIA Glossary, https://www.eia.gov/tools/glossary/index.php?id=S (last visited
Dec. 17, 2019).

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 101

Comment Excerpt:

XVI. EPA Should Allow Permittees to Submit Retirement or Repowering Certification
Statements On or Before December 31, 2023.

EPA proposes that permittees seeking to include their units in the Retirement Subcategory must
submit a certification statement, which would be “a one-time certification to the permitting
authority ... submitted with the permit application, or where a permit has already been issued,
by the as soon as possible date determined under paragraph 423.11(t)....” Proposed §
423.19(f)(1) (emphasis added).

For all of the reasons described in Section XV.A, UWAG recommends that EPA amend the
language in proposed § 423.19(f) to specifically include units that will be repowered.

UWAG also recommends that EPA change its proposed deadline for submitting the retirement or
repowering certification. See Proposed § 423.19(f)(1). Permittees should be allowed to certify
retirement or repowering of units on or before December 31, 2023, regardless of permit
application or renewal schedules.?’? For all the reasons described in Section XV.B.1, permittees
will need time after the final rule’s effective date to make retirement or repowering decisions.
Also, allowing permittees to certify retirement or repowering on or before December 31, 2023
simplifies the timing requirement and increases regulatory certainty.

Under EPA’s proposed deadline, many facilities will be disadvantaged. If a company needs to
submit a renewal application soon after the final rule’s effective date, it may not have adequate
time to analyze the impact of the rule on its units and its system. For instance, if the permit
application is due one month after the effective date of the rule, the permittee will have only 90
days (assuming the rule is effective 60 days after publication) to analyze the rule and run system
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planning models. In contrast, a permittee whose application is due three years after the final
rule’s effective date has much more time to weigh the options. Thus, for consistency and
simplicity, permittees should be able to submit their certifications on or before December 31,
2023, regardless of permit application or renewal schedules.

In addition, as described in Section X VIII, regulated utilities cannot certify retirement or
repowering without permission from their state utility commissions. Therefore, allowing
permittees to certify retirement or repowering on or before December 31, 2023 gives those
permittees that are regulated the additional time necessary to submit IRPs and obtain the
necessary state utility commission approvals.

22 UWAG recommends this be a “no later than” date as some permittees may choose to submit
certifications sooner than December 31, 2023.

Commenter Name: Dorothy Kellogg

Commenter Affiliation: National Rural Electric Cooperative Association (NRECA)
Document Control Number: EPA-HQ-OW-2009-0819-8319-A1

Comment Excerpt Number: 10

Comment Excerpt:

NRECA supports the agency’s proposed retirement subcategory for both easing and supporting
the transition to alternative generation and for not expecting a plant at the end of its coal-fired
generating life to make significant new capital investment. This proposal will ease the steam
electric sector’s transition to other fuels and will allow resources to be directed to such
alternatives.

NRECA agrees that eight years is generally a reasonable time for a unit to retire or repower.
Every project is different and multiple external factors such as uncertainty over other regulatory
requirements, required permission and permits, and even weather will affect the ultimate
timeline. Still, based on industry estimates (1) analyzing and selecting an option (e.g., invest in
new pollution control equipment, repower, retire) can take about two years; (2) construction of
new transmission and/or generation can take approximately six additional years. We are
concerned, however, that setting a date certain, in this case December 31, 2028, could be
problematic if EPA is delayed in finalizing this proposal. NRECA recommends EPA set a date
eight years from the effective date of the final ELG rule.

Commenter Name: Dorothy Kellogg
Commenter Affiliation: National Rural Electric Cooperative Association (NRECA)
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Document Control Number: EPA-HQ-OW-2009-0819-8319-A1
Comment Excerpt Number: 11

Comment Excerpt:

Similarly, NRECA recommends EPA provide two years from the effective date of the final rule
for a plant to certify retirement (or repowering) both to reflect the two years EPA estimated to
justify the December 2028 date and to avoid disadvantaging plants based on their NPDES
renewal schedule.

Commenter Name: Dorothy Kellogg

Commenter Affiliation: National Rural Electric Cooperative Association (NRECA)
Document Control Number: EPA-HQ-OW-2009-0819-8319-A1

Comment Excerpt Number: 12

Comment Excerpt:

Finally, NRECA recommends EPA require a certified letter as sufficient to bind the entity
submitting a certification; additional documentation (e.g. the most recent Integrated Resource
Planning report (IRP) or a boiler cessation certification) is unnecessary and creates an additional
regulatory burden with no commensurate regulatory benefit. Requiring a plant surrender the
permit or license to generate electricity is not only unnecessary, but also would adversely affect
gas-fired units co-located with retiring coal units.

Commenter Name: Dorothy Kellogg

Commenter Affiliation: National Rural Electric Cooperative Association (NRECA)
Document Control Number: EPA-HQ-OW-2009-0819-8319-A1

Comment Excerpt Number: 13

Comment Excerpt:

NRECA also urges the agency to expand the retirement subcategory to include plants that will
repower in addition to those decommissioning. Repowering eliminates pollutants derived from
coal as decommissioning does, so would achieve a similar environmental outcome. Repowering
is not always viable, but where it is, the option may be more cost effective and less expensive
than decommissioning one unit and constructing another. Similarly, we encourage EPA to revise
the definition of “retired from service” to include repowered units as they are retired from
service burning coal. Expanding the subcategory and definition to include units that repower is
also consistent with the recent CCR proposal and would reduce complication and burden for
plants subject to both the ELG and CCR rules.
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Commenter Name: Dorothy Kellogg

Commenter Affiliation: National Rural Electric Cooperative Association (NRECA)
Document Control Number: EPA-HQ-OW-2009-0819-8319-A1

Comment Excerpt Number: 14

Comment Excerpt:

NRECA also urges the agency to expand the retirement subcategory to include plants that will
repower in addition to those decommissioning. Repowering eliminates pollutants derived from
coal as decommissioning does, so would achieve a similar environmental outcome. Repowering
is not always viable, but where it is, the option may be more cost effective and less expensive
than decommissioning one unit and constructing another. Similarly, we encourage EPA to revise
the definition of “retired from service” to include repowered units as they are retired from
service burning coal. Expanding the subcategory and definition to include units that repower is
also consistent with the recent CCR proposal and would reduce complication and burden for
plants subject to both the ELG and CCR rules.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAGQG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 102

Comment Excerpt:

XVII. The Retirement Subcategory Certification Statement Should Require Only a
Certified Letter from the Permittee.

EPA proposes that permittees seeking to include their units in the Retirement Subcategory must
submit their most recent IRPs, a boiler cessation certification under the CCR Rule, or other
legally binding support that their units will be retired by 2028, as well as a certification
statement. Proposed § 423.19(f)(2). UWAG urges EPA to require only a certified letter signed by
a responsible corporate officer in order to qualify a unit for the Retirement Subcategory.?*?

The permittee would be required to certify that it will retire (or repower) a unit by submitting to
the permitting authority a certification statement that it will do so. The certification would be
binding under the NPDES rules because it would be submitted in connection with an initial or
renewal permit application, a modification of a current permit, or an update to a pending permit
application. If a permittee is a corporation, it must submit its permit applications to NPDES
permitting authorities, or any other information requested by permitting authorities, with a
signature from a “responsible corporate officer,”?** including a mandatory certification
statement. See 40 C.F.R. § 122.22. If the permittee is a municipality, state, federal, or other
public agency, it must submit its application or additional information with a signature from a
“principal executive officer or ranking elected official,” along with the same certification
statement. Id.
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The signatures of these individuals and the certification statements are enough, on their own, to
legally bind the entities submitting application documents or information related to a pending
application or existing permit. EPA’s proposal to require other documentary evidence with the
proposed initial certification statement is unnecessary to achieve the goal sought by the Proposed
Rule (i.e., to legally bind the permittee) and unreasonably increases the burden on permittees.

23 UWAG’s recommendation is consistent with the CCR rule’s alternative closure requirements for “[p]ermanent
cessation of a coal-fired boiler(s) by a date certain.” 40 C.F.R. § 257.103(b)(1). In fact, the only initial notification
requirement for permittees seeking to abide by the alternative closure requirements is that they “prepare and place in
the facility’s operating record a notification of intent to comply” with them within six months of becoming subject
to closure requirements. § 257.103(c). Also, the cooling water intake structures rule for existing facilities (known as
the § 316(b) rule) contains a very simple certification requirement for exemptions for planned retirements. See §
122.21(r)(ii). Permittees that planned to retire their facilities before their then-current permit expired did not need to
comply with substantive portions of the rule. § 122.21(r)(ii)(F). Permittees that planned to retire their facilities
within one permit cycle after their then-current permit expired would not be subject to the substantive portions of the
rule, so long as they signed a certified statement specifying the facility’s last operating date. § 122.21(r)(ii)(G).
20440 C.F.R. § 122.22(a)(1) (“a responsible corporate officer” means: “(i) A president, secretary, treasurer, or vice
president of the corporation in charge of a principal business function, or any other person who performs similar
policy- or decision-making functions for the corporation, or (ii) the manager of one or more manufacturing,
production, or operating facilities, provided, the manager is authorized to make management decisions which govern
the operation of the regulated facility...”).

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 124

Comment Excerpt:

F. Including Repowering Units in the Retirement Subcategory is Important to Producing
an Economically Achievable Rule.

As noted earlier in these comments, EPA has not assessed the economic impact of its Proposal to
units that will repower by December 31, 2028. Instead, EPA removed from the industry profile
26 plants (43 units) that announced by October 2018 that they would repower with a non-coal
fuel on or before December 31, 2028. ERG 2019 Industry Change Memo at 5-6. EPA identified
another six units at two plants that announced repowering plans after the October 2018 cut-off.
Id., Table 3 at 10.

EPA properly understood that units repowering with a non-coal fuel would no longer produce
either BATW or FGD wastewater. But some of those units will not be repowered until December
2028, so they will generate BATW and FGD wastewater that will need to comply with any
relevant ELGs that become applicable to those waste streams before December 2028. For this
reason, as discussed in Section XV, UWAG urges EPA to apply its proposed December 31, 2028
deadline to facilities certifying to retire and repower.
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Comment Excerpt:

But if EPA elects to apply earlier deadlines to repowered facilities, the Agency must consider the
costs and economic impacts of that approach. The current deadlines would require repowering
facilities to shoulder the substantial costs of installing BATW and FGD wastewater technology
that they will use for only a fraction of the 20-year depreciation period EPA uses for purposes of
calculating annualized capital costs. As EPA’s analysis of the actual costs for retiring facilities
shows, those annualized costs for facilities in this situation are far higher than the costs realized
by facilities that are able to use the technology for the intended period of time. See ERG, EPA-
HQ-OW-2009-0819-7911 at 3-4.

Commenter Name: Elizabeth E. Aldridge, Hunton Andrews Kurth
Commenter Affiliation: Utility Water Act Group (UWAG)
Document Control Number: EPA-HQ-OW-2009-0819-8456-A1
Comment Excerpt Number: 98

Comment Excerpt:

2. Construction of New Transmission and/or Generation Projects May Take
Approximately Six Additional Years.

In addition to a substantial amount of analysis during the initial planning period described above,
the process to plan for and complete any new transmission and/or generation projects will also
take about six years. Generally, these projects require time for siting/routing, design, land
acquisition, permitting, procurement, and construction. Many constraints influence the timing of
these projects and are not within the permittees’ control.

According to the North American Electric Reliability Corporation (“NERC”), “[m]any states ...
have established requirements to maintain necessary amounts of generation resources to meet
anticipated demand. In these jurisdictions, resource planning and generator retirement decisions
must be approved by regulators or other governmental agencies.”!’? In some cases, it can take
years to obtain authorization from grid operators and PSCs to decommission units.

Maintaining mandatory grid reliability standards (e.g., NERC standards) after permittees start
decommissioning units or while units are temporarily closed for repowering is a primary
consideration. “To protect against threats to the power grid, [Regional

Transmission Organizations (“RTOs”)], which are responsible under federal law for ensuring the
reliability of their respective power grids, generally require prior consultation or notification
before retirements, outages, or extended periods of non-operation.”!”® Time to coordinate and
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carefully plan these projects is essential “to ensure reliability in the region is not negatively
impacted and to give the RTOs time to assess whether a unit must be kept in operation.”
USWAG Response, Ex. A, Vodopivec Decl. at A56. RTOs such as Midcontinent Independent
System Operator (“MISO”’), PJM Interconnection, LLC , and the Electric Reliability Council of
Texas (“ERCOT”), among others, generally enter into agreements with permittees that are
“designed to be short-term stop gaps while transmission upgrades sufficient to maintain the
reliability of the grid are built. Typically, these ... agreements, as short-term stop gaps, last for
under two years; however, large-scale retirements may extend this period to reflect the larger
number of required transmission upgrades.” USWAG Response, Ex. A, Vodopivec Decl. at A56-
AS57.

To the extent permittees’ retirement options include the closure of entire facilities, several
considerations come into play. Closing a power plant requires “careful planning” that includes
“evaluating replacement power options; either securing replacement power in the form of
purchased power from the market or building a new ... generating facility” and, importantly,
assessing closure impacts on employees. 1d., Ex. A, Morgan Decl. at A127-A128.

In addition, the need to coordinate facility outage schedules could also affect project timing.
Most permittees schedule outages during periods of low electricity demand, such as the fall or
spring, and do not typically schedule outages “for capital projects and plant maintenance work
... during the summer.” See id., Ex. A, Jenkins Decl., at A91. So essential tasks for these types
of retirement or repowering projects “that would otherwise interfere with plant generation ...
must be timed to coincide with scheduled plant outages in order to avoid risks to critical plant
reliability functions.” Id; see also id., Ex. A, McManus Decl. at A108 (“Outages of individual
generating units must be scheduled in advance and coordinated with the [RTO], and must be
staggered in such a manner that generating capacity to satisfy electricity demand is continuously
met.”). These constraints limit the times of year when certain tasks can be accomplished.

Moreover, “[s]afety considerations also drive project timing, in so far as there are limits upon . . .
how quickly construction tasks can be performed and how many workers or pieces of equipment
(e.g., earthmovers) can be deployed during a given construction task before there are threats to
employee and contractor safety.” Id., Ex. A, Jenkins Decl. at A92.

Furthermore, the infrastructure at many facilities across the country “was built decades ago....”
Id. Therefore, “retrofitting existing, aged plant infrastructure ... to accommodate updated
pollution control and waste minimization processes is far more complicated and time consuming
than constructing entirely new plant components within previously unused spaces. This is often
because aged plant infrastructure must undergo significant modification prior to the installation
of new components.” Id. at A-92-A93.

Other constraints that permittees must consider for these types of projects, and that may affect
timing, include: securing new rights-of-way; coordinating with other transmission line owners;
procuring unique equipment and manpower; obtaining necessary permits to construct and
operate; and defending against litigation that may arise at any step of the process.
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In some cases, projects pose their own unique challenges. For example, some parts of the country
are significantly underserved with natural gas pipelines and those types of projects are subject to
their own permitting and construction delays and uncertainty.!’”* As shown in the EIA map
below, there is a lot of “white space” across the country, indicating a lack of access to pipeline

infrastructure in many places.
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Overall, the entire process of planning and constructing new transmission and/or generation
infrastructure could take at least six years because it is complex and involves many elements
outside of permittees’ control. See USWAG Response, Ex. A, McManus Decl. at A107 (“The
steps generally described above are quite complex, as they involve fundamental changes to a
plant’s design and operation, and involve certain elements whose timing is beyond the control of
[permittees]. For example, elements whose timing is out of the control of [permittees] are: the
procurement of equipment, obtaining required permits, a limited construction season due to
weather, and planned or unplanned outages of generating units.”); Id., Ex. A, Hamrick Decl. at
A138 (“These projects are complex, as they involve fundamental changes to plant design and
operations and involve certain elements, which are not entirely within the control of [the
permittee], including required permits from local, state, and federal authorities; equipment
deliveries; and weather impacts on construction.”). This six-year period is in addition to the two
years permittees need to fully analyze the final rule and gather enough information to make a

final decision on whether to retrofit, repower, or retire units.

2NERC, Generation Retirement Scenario: Special Reliability Assessment, 22,25 (Dec. 18, 2018),
https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_Retirements_Report 201

8_Final.pdf (the “NERC Special Reliability Assessment”).
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173 Response of Utility Solid Waste Activities Group and Luminant/Dynegy Companies in Support of Respondents’
Motion for Voluntary Remand Without Vacatur and in Opposition to Petitioners’ Motion for Partial Stay or, in the
Alternative, For Partial Summary Vacatur (“USWAG Response”), Ex. A, Vodopivec Decl. at A56, Waterkeeper
Alliance, Inc. v. USEPA, No. 18-1289 (D.C. Cir. Jan. 22, 2019), ECF No. 1769550.

174 See, e.g., Laurence Hammack, Another Delay, Cost Increase for Mountain Valley Pipeline, THE
ROANOKE TIMES (Oct. 22, 2019), https://www.roanoke.com/business/another-delay-cost-increasefor-mountain-
valley-pipeline/article 1cf18404-9dd2-5e83-9fa5-7760e147ab8a.html (last visited Jan. 8, 2020) (“The projected cost
of building the Mountain Valley Pipeline has gone up by another half a billion dollars. And the expected completion
date, most recently slated for mid-2020, has been pushed back to the end of that year.... Mountain Valley attributed
the latest delay and revised cost estimate ... to ‘various legal and regulatory challenges.’”); Robert Bryce, Qut of
Gas: New York’s Blocked Pipelines Will Hurt Northeast Consumers, Manhattan Institute (June, 2019),
https://www.manhattan-institute.org/natural-gasshortage-northeast (last visited Jan. 14, 2020).

SEIA, Natural Gas Explained - Natural Gas Pipelines (Dec. 5,2019),
https://www.eia.gov/energyexplained/natural-gas/natural-gas-pipelines.php (last visited Jan. 20, 2020).

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 38

Comment Excerpt:

VI. SOUTHERN COMPANY SUPPORTS EPA’S SUBCATEGORY FOR RETIRING
UNITS AND SUGGESTS CERTAIN MODIFICATIONS

Southern Company supports regulations that facilitate the continued delivery of clean, safe,
reliable and affordable energy to customers. With certain modifications, EPA’s proposal to
establish a subcategory for units planning to retire by December 31, 2028 can reduce the risk of
stranded investments and facilitate the orderly transition of an evolving generation fleet. During
the same period in which Southern Company has been developing technologies to meet the 2015
limitations and moving toward coal ash pond closures, our industry has seen significant change.
Due to a variety of factors, coal-based generation represents less of the Southern Company
system’s generation today than ever. The 2015 ELG rule requirements, particularly the
limitations for flue gas desulfurization wastewater and bottom ash transport water, did not
adequately address a reality where coal units are significantly diminished in their traditional role
as baseload generation.

Southern Company generally supports EPA’s proposal and offers additional evidence in support
of an eight-year timeframe for retirement (i.e., 2028), particularly when replacement generation
is required. Southern Company also offers specific suggestions to improve the proposed
certification requirement supporting this subcategory. The timing of this certification should
accommodate the timeline illustrated by these comments, and Southern Company suggests
revisions to that effect.

1-223



Response to Public Comments for Revisions to the Effluent Limitations Guidelines and
Standards for the Steam Electric Power Generating Point Source Category

Part 1: Comment Excerpts by Comment Code

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 39

Comment Excerpt:

A. EPA Should Include a Subcategory for Units that will be Replaced or Repowered and
Should Amend the Regulatory Text to Accommodate

The proposed rule solicits comments on “whether this subcategory should also be available for
boilers that are planned to be repowered or replaced by 2028, not just those planned

for retirement.”®! The capital investments required by the ELG rule are a significant factor that
could result in more coal units becoming uneconomical in the near future. However, in certain
cases, units cannot be retired without first identifying and procuring new capacity upon
retirement and/or performing significant transmission system improvements. A likely prudent
approach to ensuring reliability, utilities can construct new capacity resources to replace the
required capacity shortfall, which may include transmission infrastructure improvements.®? The
final rule should facilitate this replacement process through a subcategory for retiring or
repowering units.

To that end, EPA should broaden the proposed term “retired from service” to better
accommodate repowering. As proposed, the term “retired from service” means “the owner or
operator of a boiler no longer has, or is no longer required to have, the necessary permission
through a permit, license, or other legally applicable form of permission to conduct electricity
generation activities under Federal, state, or local law, irrespective of whether the owner and
operator is subject to this part.”®? The “retired from service” phrase should be replaced with
“cease coal-fired boiler operation” or similar language. A change to this effect ensures that
repowering is permissible even though the repowered unit will continue to conduct electricity
generation activities. This proposed change is also congruent with the provisions in the federal
CCR rule for the “cessation of a coal-fired boiler[.]”%*

81 Proposed Rule, 84 Fed. Reg. at 64,641.

82 Utilities can also replace generating capacity through purchase power agreements (“PPAs”) with other generation
sources, provided that doing so is both adequately and economically available when the need arises. However, a
PPA may come at a cost premium relative to a new build and require lead time related to new transmission
infrastructure.

83 Id. at 64,672 (to be codified at 40 C.F.R. § 423.11(w)) (emphasis added).

84 40 C.F.R. § 257.103(b)(1). For some instances of repowering, however, the boiler itself might not cease
operations altogether; it might be retooled to burn a different fuel. Southern Company therefore recommends
slightly different wording than that used by the CCR rule.

Commenter Name: Donna Hill

Commenter Affiliation: Southern Company Services, Inc.
Document Control Number: EPA-HQ-OW-2009-0819-8457-A1
Comment Excerpt Number: 40
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Comment Excerpt:
B. Southern Company Supports an Eight-Year Timeframe for Retirement or Repowering.

The proposed subcategory requires facilities to retire by the end of 2028. Southern Company
expects that EPA will promulgate a final version of this subcategory in late 2020. If that
expectation holds, then the end of 2028 is an appropriate timeframe for unit retirement or
repowering. This timeframe is comprised of several separate processes, each of which is
explained below. Also included is a specific example supporting a timeframe of at least eight
years for a utility to obtain regulatory approvals to retire coal units, if necessary, and/or complete
the certification (if required) and construction of new generation.

1. The planning and evaluation process.

The Southern Company system’s annual integrated resource planning process ensures customers
receive reliable and affordable electric service by evaluating a diverse portfolio of demand-side
and supply-side resources. This portfolio—comprised of demand response, energy efficiency,
nuclear, natural gas, oil, coal, hydro, solar, wind, landfill gas, and biomass generation—
maximizes value for customers in a wide variety of future economic and regulatory scenarios.

The Southern Company system considers retirement options for generating units as a part of the
overall resource strategy. If environmental controls are mandated for a unit, then the economic
value of the unit, including future operating costs, changes. The Southern Company system must
then consider, through comprehensive economic and planning evaluations, whether it is in the
best interest of customers to install the required control technology or to retire the unit and
replace it with another resource.

2. The regulatory approval process.

It is imperative that this rule preserve flexibility to allow utilities to make investments in the best
interest of its customers. Many regulated utilities cannot submit to the NPDES permitting
authority a retirement certification prior to having first obtained such approval from their public
service commission (“PSC”), which requires a full and thorough assessment as presented in a
comprehensive integrated resource planning (“IRP”) process. By way of example, this process
for Georgia Power is detailed below.

At least every three years, Georgia Power is required by law to submit an IRP and seek approval
from the Georgia PSC. Just as the annual system IRP does for Southern Company, the Georgia
Power IRP details the Company’s long-term plans for its energy resources to meet energy
demand in a way that ensures continued delivery of clean, safe, reliable and affordable energy to
its customers. To modify its generation portfolio, Georgia Power must follow the requirements
established by law and adhere to the Georgia PSC’s comprehensive rules. When adding
replacement capacity resources, Georgia Power would likely be required to issue a request for
proposals (“RFP”), evaluate RFP bids, and apply for certification of the new resource(s) with the
Georgia PSC. Georgia Power complies with the laws, rules, and regulations that govern this
process while also completing extensive analysis to ensure the final resource certifications are in
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the best interest of customers. The laws that govern this process are found in Title 46, Chapter
3A of the Georgia Code, and the IRP and RFP rules and regulations are those established by the
PSC in Chapter 515-3-4 of the Rules and Regulations of the State of Georgia.

The Georgia PSC rules do not explicitly prescribe all facets of the process, but to receive
approval of a certification request, the utility must ensure prudency of the RFP process,

which necessitates a thorough and equitable evaluation. The timeline below lays out this process,
incorporating Georgia law and the PSC rules and regulations.

Time not prescribed by PSC
rules but required to ensure
aceeptance of certification

PSC sele - - . .
mi; ;?‘r;g:\s[ RFP Service Date to Bid Submission, Cartification
o =P pcer RFP Issuance Date 2 Evaluation, and PPA Hearings ®
evaluator (IE) Negolistion

Rules and Regulabons

a. Rule 515-3-4-.04 (3) Subpart C

b, §46-3A-4. lssuance of a cerlificale
§ 46-3A-6. Application for coartificata; |

i convemenca and nacessity, application to include plan and cost-henglit analysis
ng: docision; contants of corlificate

Figure 6. Timeline illustrating Georgia Power process for regulatory approvals of a certification request.

As demonstrated in the timeline above, Georgia Power typically requires between 19 and 30
months before resources are certified or activities associated with building a new resource are
initiated. Up to six months of additional time (not reflected in the timeline above) may be
required prior to the certification filing depending on the level of activity at the Georgia PSC and
whether certification requests will be included as part of an upcoming triennial IRP filing. While
Alabama and Mississippi Power Companies are not required by their respective PSCs to file a
formal IRP, each operating company undergoes a similar, although less prescriptive, resource
planning process to ensure they also provide clean, safe, reliable, and affordable power to their
customers. Regardless, each of Southern Company’s regulated operating companies are required
to seek approval from their respective PSCs to certify new resources. EPA should recognize that
individual state regulatory processes differ and account for this by establishing a timeframe for
retirement under this subcategory that is workable for all facilities in the industry.

3. The replacement generation construction process.

If a new generation resource is required and approved, the time required to complete new
construction can vary based on technology. The Southern Company system currently estimates
that planning, engineering, permitting, procuring, building, and testing a new natural gas
combined cycle could require 62 months, while solar, storage, and other new technologies would
likely be constructed in shorter durations.

4. Replacement generation example.
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Taken together, the estimated time required for each of the sequences above supports a duration
of approximately eight years from initial RFP to commercial operation. Table 3 describes a
historical example illustrating the approval and construction of three new gas-fired units at
Georgia Power’s Plant McDonough. In this example, Georgia Power implemented its plan to
meet future resource needs at Plant McDonough, near Atlanta, Georgia, which included the
necessary replacement of its coal units with three natural gas combined cycle units to meet load
demands in northeast Georgia as well as to comply with environmental regulations.

Table 3: Timeline of relevant regulatory approval and construction proces: azsociated with
retirement and replacement generation,

Date® Action

2004 Afler extenuve study, mcludng months of tanomsgon system analyses**
focusmg on the north Georma remion, 2 course of achon was presented for Georma
PSC approval, as required. 1 the 2004 Gecrma Power Company IRP filing. The
cowse of achon meluded soheiing new-buwld zeneration to locate m the north
Georma regon to address cntical hansmismion system needs. Georma Power =
required to fils the TRP at least every 3 vears, and the procesdings last wp to §

June 6, 2006 | After review and approval by the Georma PSC, GPC 13mued a formal RFP, 2=
ordeved by Geormia PSC rules, seeking peneration capacity to meet load growth
needs whle encouramng new gensranon sihng tarzeing the north Georga remon

Jamary 31, | Upon completion of the solictation as required by the Georgia PSC. GPC filed
2007 an apphication for certification of construchng three new combined cycle wmnits and
for decartificahon of the two operating coal umts at Plant McDonough and rewse
of the adjacent. previously retired Plant Atomson property.

September 14, | Following the cerhfication proceeding. the Georma PSC approves the apphication
2007 to construct three combimned cycle umts at the Plant McDonough-Atkin=on =ite and
to retre the two operating coal wmts there.

September 30, | Umt | refired
2011
December The first combined cyecle unat (Unst 4) achienves commeseial operation.
2011
February 29 | Coal Unat 2 15 retwred. malkong way to complete construchon of the two remaming
2012 combmed cyele umts.

Apnl 26, 2012 | Ut 5 onlme.

October 28, | The third and final combined cyele umt (Unst 6) 15 completed.
2012
*Date reflecrs acrual dares of acivites, not proposed.

**Transmission Consiraimis sfe & mpportant and cntical considersnon when addressing chamges to the
generation fleet, such 25 new generation or retiring geperstion Significant transmission system upgrades
ey be needad o suppon relisble operations and resiliency of the system, depending cu the locagon of the
generation. Thess updases may requize long lead-time planune land scquisinon. design. and constriction
efforts in ordar to support the new Fenemton of sccommodate fiskmwe retrsmants.

** Georgta Power filed for operation dates of the new combined cycle umits for 2011 and 2012 however,
due o lower-than-forecasted load growth, GPC delzyed opersnon of tese facilines and the associared coal
Umit refivements, acting m the best misrests of Customess.
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Comment Excerpt:

C. EPA Should Clarify the Certification Deadline to Account for the Time Required to
Approve and/or Complete Retirement.

The information above establishes the need to allow through at least 2028 to complete unit
retirement. It also establishes that utilities might reasonably need time through at least the end of
2023 to submit a certification of retirement. Using the example of the Georgia PSC process
above, an owner could need up to 30 months to secure approval of retirement. A final rule
promulgated at the end of 2020 would therefore require the ability to certify out to mid-2023 at
least, and an additional six months might be necessary depending on the level of activity at the
PSC and whether certification requests will be included as part of an upcoming triennial IRP
filing. A six-month buffer also helps account for variation in state PSC processes, delay in
promulgation of the final rule, additional time to account for the fact that companies will likely
be considering this regulatory option for a number of facilities at the same time, or uncertainty
over the desirability of retirement caused by post-promulgation challenges.

The proposed rule does not appear to provide sufficient time for that certification in many
instances. To qualify for the subcategory, the initial certification statement must be submitted
either “with the permit application, or where a permit has already been issued, by the as soon as
possible date[.]”%° Southern Company recommends two changes to this language to ensure that
utilities have a reasonable opportunity to obtain the regulatory approvals necessary for retirement
and certification of new resources. Without sufficient time, this subcategory might prove
unavailable in practice.

First, EPA should remove the phrase “with the permit application.” Permits must be renewed
every five years with a new application due at least 180 days before expiration of the prior
permit.*® Because permittees obtained permits at different times, they have different deadlines
for submitting renewal applications. Some of these applications might be due well before the end
of 2023, or even soon after the final rule becomes effective; consequently, the permittee would
have no meaningful opportunity to secure PSC approval for new retirements. They should not be
denied that opportunity based on the happenstance of permit renewal timing.

Second, EPA must resolve an ambiguity in the alternative deadline—*"“the as soon as possible
date” or applicability date—in a manner that recognizes the realities of varying PSC processes. If
EPA proceeds with the rule as proposed, many permits will include at least two applicability
dates: one for BATW that extends no later than the end of 2023 and one for FGD wastewater that
extends no later than the end of 2025. It is not clear to which date the proposed rule refers, and
this ambiguity will undoubtedly invite permit challenges and legal disputes.

The final rule should clarify that the retirement certification is due by the latest applicability date
in the permit. This clarification better ensures that utilities have the time needed to complete the
PSC process. As explained above, that process might extend through at least the end of 2023, but
some BATW applicability dates might arrive earlier and therefore create significant risk of
precluding retirement certification. That leaves the second, later applicability date (likely that for
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FGD wastewater) as the only feasible option for accommodating state regulatory approval. This
later date should therefore set the time required for certification.®’

Of course, an owner who is either able to obtain retirement approval before that date or is not
required to seek retirement approval will have more flexibility in its construction schedule.
Along with the possibility of some stranded investments, this is an incentive to seek approval and
certification without unreasonable delay. Southern Company expects that many utilities will
obtain and submit retirement certification in advance of the latest applicability date, but that date
provides better assurances against unpredictable events that impact the IRP process and PSC
approval(s). It also recognizes that other options for replacement generation might require more
time to evaluate and plan, even if they require less time to implement.5?

85 Proposed Rule, 84 Fed. Reg. at 64,677 (to be codified at 40 C.F.R. § 423.19(f)(1)).

86 40 C.F.R. §§ 122.21(d)(2), 122.46(a).

87 The latest applicability date is also more consistent with planning under the Clean Air Act. The Affordable Clean
Energy rule requires state implementation plans to be filed with EPA in mid-2022 with implementation in mid-2024.
These implementation plans will incorporate resource planning considerations similar to those for ELGs (i.e.,
considering end of useful life).

88 See supra note 82. In some instances, the additional flexibility for retirement planning might result in a more
favorable outcome in pollutant loadings compared to the construction of replacement generation.

Commenter Name: Cynthia E. Vodopivec

Commenter Affiliation: Vistra Energy Corp. (“Vistra”)
Document Control Number: EPA-HQ-OW-2009-0819-8460-A1
Comment Excerpt Number: 4

Comment Excerpt:

Vistra supports EPA’s proposal to establish new subcategories, which would have separate
effluent limitations, because the imposition of costly new technologies on boilers that intend to
retire in the near-term and units that are operating as non-baseload units would be
disproportionately costly and could result in significant reliability impacts.

Commenter Name: Cynthia E. Vodopivec

Commenter Affiliation: Vistra Energy Corp. (“Vistra™)
Document Control Number: EPA-HQ-OW-2009-0819-8460-A1
Comment Excerpt Number: §

Comment Excerpt:

EPA appropriately recognizes that “cost, the age of the equipment and facilities involved, non-
water quality environmental impacts (including energy requirements), and other factors”
necessitate the subcategorization of boilers retiring by 2028.” Coal-fueled facilities are facing
increasing regulatory and economic pressures. Therefore, many companies are developing plans
to retire older units that are no longer economically competitive. In fact, the U.S. Energy
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Information Administration (“EIA”) projects that “almost 90 [gigawatts (“GW”)] of coal-fired
capacity will retire between 2019 and 2030.”% However, if no subcategory is established, it could
leave these facilities with a Hobson’s choice: install costly new technologies that could result in
significant stranded assets in the short-term or choose to retire these units prematurely which
may cause reliability concerns.

As EPA explains in the Proposed Rule, its examination of costs revealed that if a facility retires
in less than 20 years (the amortization period EPA assumes for its cost analysis), the facility
could be subject to “capital costs per MWh 10 to 15 times higher than . . . with the assumed 20-
year amortization in the EPA’s cost estimates, and the costs per MWh remain more than double
the EPA’s estimates until amortization of six to eight years, depending on the discount rate.””
Further, a recent reliability assessment developed by the North American Electric Reliability
Corporation’s (“NERC”) “found that if these retirements happen faster than the system can
respond (e.g., construction of new base load), significant reliability problems could occur.”!?
Accordingly, EPA has correctly determined that the technologies identified as BAT for other
units are not appropriate for boilers retiring by 2028 “due to the unacceptable disproportionate
costs they would impose; the potential of such costs to accelerate retirements of boilers at this
age of their useful life; [and] the resulting increase in the risk of electricity reliability problems
due to those accelerated retirements . . . .”!!

Importantly, EPA’s use of 2028 as the retirement year for the proposed subcategory is
appropriate to harmonize the ELG rule with the Coal Combustion Residuals (“CCR”) rule and
allow companies to make fully informed business planning and capital allocation decisions.!? As
EPA explains in the Proposed Rule and previously explained in the 2015 ELG rule, “the ELGs
and CCR rules may affect the same boiler or activity at a facility. . . . [Therefore,] when the EPA
finalized both rules in 2015, the Agency coordinated them to facilitate and minimize the
complexity of implementing engineering, financial, and permitting activities.”!* This “continues
to be a consideration in the development” of the Proposed Rule.!* EPA’s use of October 17,
2028, as the deadline for closure of certain CCR units at retiring facilities is fully justified.'®

Therefore, it is appropriate for EPA to rely on a 2028 timeline for the ELG rule to ensure “the
ELG will not restrict the use of [the CCR rule’s] alternative closure provision . .. .”!°

7 84 Fed. Reg. at 64,640.

8 EIA, U.S. Coal Plant Retirements Linked to Plants with Higher Operating Costs (Dec. 3, 2019),
https://www.eia.gov/todayinenergy/detail.php?id=42155.

9 84 Fed. Reg. at 64,640 (emphasis added).

1074.

d.

12 Vistra is filing these comments in the docket for EPA’s proposed revisions to the ELG rule in addition to the
docket for EPA’s proposed revisions to the CCR rule in accordance with EPA’s request. Id. at 64,626.
B 1d.

41d.

1540 C.F.R. § 257.103(b)(3).

16 84 Fed Reg. at 64,641.

Commenter Name: Thomas Cmar
Commenter Affiliation: Earthjustice et al.
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Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 12

Comment Excerpt:
A. EPA Fails To Account For Pollution Loads From ‘Early Retirement’ Units

According to EPA’s Proposed TDD, the Agency “removed coal-fired generating units that will
retire or convert fuel type prior to December 31, 2028 from the analyses supporting this proposed
rule.”®! This means that EPA did not calculate — and the public cannot calculate — the pollution
reductions (and associated costs) that might be achieved by requiring pollution control upgrades
at these plants. EPA suggests that costs might be disproportionately high for ‘early retirement’
units because they have fewer years of operating life over which to amortize costs, and might
end up with stranded assets.®? This is simply not a credible concern in light of the fact that these
plants can lease, rather than purchase, treatment systems.® EPA must evaluate the costs and
pollution reductions associated with eliminating the discharge of pollution from all units,
including those scheduled to retire by 2028. EPA’s failure to evaluate such costs and benefits
renders its analysis for the 2019 Proposal arbitrary and capricious.

¢! Proposed TDD at 3-4.

62 84 Fed. Reg. at 64,640.

3 See, e.g., ERG, Technologies for the Treatment of Flue Gas Desulfurization Wastewater —- DCN SE07367, at M-2,
Docket ID No. EPA-HQ-OW-2009-0819-8155 (Oct. 22, 2019).

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 2

Comment Excerpt:
The Retirement Subcategory Should Include Units Repowered by December 31, 2028.

EPA proposes to establish a subcategory for coal-fired units that have a limited remaining useful
life or, in other words, those that certify they will retire by December 31, 2028. For this proposed
subcategory (the “Retirement Subcategory”), EPA proposes surface impoundments as the
technology basis for BAT, and it proposes to establish BAT limitations on TSS for both FGD
wastewater and BATW that are equivalent to existing TSS limits. Proposed § 423.13(g)(2)(1); §
423.13(k)(2)(i1). Coal-fired units qualifying for the exemption would not have to meet the other
new BAT limits for FGD wastewater and Bottom Ash Transport Water (BATW). Talen
generally supports the proposed Retirement Subcategory, with a few exceptions and
recommendations outlined below including most-importantly the expansion to include
repowered units.
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EPA solicits comment on whether the Retirement Subcategory should include units that are
planned to be replaced or repowered with non-coal fuel sources' by 2028 and, if so, whether
BAT should be the same as for retiring units. 84 Fed. Reg. at 64,641.? Talen strongly agrees the
Retirement Subcategory should include repowered units, such as will be the case by 2028 for
Talen’s Brunner Island facility in York Haven, PA. Talen added natural gas capability to our 3
coal fired boilers and has plans to fire only natural gas in these boilers (considered to be
repowered) by the end of 2028. Those repowered units should be subject to the same BAT basis
as retired units, for the reasons given below:*

1 The terms “repower” and “fuel conversion” are used interchangeably. They both refer to converting a unit’s fuel
source from coal to non-coal sources.

2 It is unclear what EPA means by “replaced,” as a separate category from “retired” units. Many units slated for
retirement will be replaced by non-coal units that will not be subject to the Rule.

3 While Talen argues that units certified to be repowered by the end of 2028 should be included in the Retirement
Subcategory, coal-fired units are the focus of this rulemaking and this Subcategory. So, for those units included in
this Subcategory, permitting authorities should only need to consider whether the coal-fired unit(s) cease operating
by the end of 2028 to ensure compliance with certifications.

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 4

Comment Excerpt:

1. Repowering Eliminates All Pollutants Related to Coal-Firing, Just as Unit Retirement
Does.

The Agency “removed coal-fired generating units that will retire or convert fuel type prior to
December 31, 2028, from the analyses supporting this Proposed Rule because they will cease
discharging FGD wastewater or bottom ash transport water prior to the date of compliance....”
Supplemental TDD at 3-4. Whether a permittee decommissions a coal-fired unit or repowers it,
the result will be the complete elimination of BATW and FGD wastewater discharges, which are
the subject of this rulemaking. See Supplemental TDD at 6-3, n. 39 (“The EPA determined that
baseline and post-compliance pollutant loadings are equal to zero for ... units that announced
plans to retire, convert to a non-coal fuel source, or change/upgrade ash handling practices by
the time the ... units are required to meet the requirements of the proposed rule.””) (emphasis
added). Therefore, the environmental benefits related to BATW and FGD wastewater and, the
ELG parameters being reconsidered, for repowering a unit are identical to those of retiring a unit.
There is no environmental basis for distinguishing between retiring units and those being
repowered.

Commenter Name: Thomas Weissinger
Commenter Affiliation: Talen Energy
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Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 5

Comment Excerpt:

2. Excluding Repowered Units from the Retirement Subcategory Would Waste Money and
Resources.

EPA solicits comments on whether units that have been or will be repowered are unable to
finance both the repowering retrofit and FGD wastewater and BATW technology upgrades that
would be applicable to the unit prior to completion of the repowering. 84 Fed. Reg. at 64,641.

A permittee who is already planning to repower or has repowered a unit or an entire facility
could be required to spend tens of millions of dollars to retrofit units with BATW- and FGD
wastewater-compliant technology only to operate them for a few years. Moreover, the Agency
examined cost implications of complying with the proposed rule under hypothetical unit
retirements, but it did not conduct the same analysis for units that would need to install new
technology only to repower a few years later. See 84 Fed. Reg. at 64,640; see generally,
Supplemental TDD at § 5. Even if a repowered unit could afford to pay off financing related to
the abandoned equipment, however, it is an imprudent use of resources, and, in many cases,
ratepayers would absorb these additional costs for equipment that will be mothballed a few years
after it is put into service.

Specifically, at Talen’s three units at its Brunner Island facility, which since 2017 can operate on
both natural gas and coal, it reached an agreement with the Sierra Club in 2018 to phase out the
coal operations by the end of 2028. This phase out includes an interim reduction in coal firing
starting in 2023 where the plant will not operate on coal during the ozone season (May through
September). Requiring significant investment at this plant, which will see two phases of
reductions in coal fired operations, is not prudent.

Furthermore, Talen’s investment in the continued operation of this plant has an overall benefit to
the local economy, being forced to spend excessively for a short-lived issue could adversely
impact the continued operation of this plant.

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 7

Comment Excerpt:

3. Including Repowered Units in the Retirement Subcategory Is Consistent with the CCR
Rule.
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One of EPA’s reasons for proposing the Retirement Subcategory is to “ensure that facilities
could make better use of the CCR rule’s alternative closure provision, by which an unlined
surface impoundment could continue to receive waste and complete closure by 2028.” 84 Fed.
Reg. at 64,641. The Agency notes that “facilities may have to cease receiving waste well in
advance of that date” but “a 2028 date ensures that the ELG will not restrict the use of this
alternative closure provision regardless of when a facility ultimately ceases receipt of waste.” 84
Fed. Reg. at 64,641.

The CCR rule’s alternative closure provisions allow units otherwise required to close to continue
receiving CCR under certain circumstances. For a CCR surface impoundment that is 40 acres or
less, if the permittee agrees to cease operation of the coal-fired boiler, the impoundment is
permitted to continue receiving CCR, but must complete closure by October 17, 2023. 40 C.F.R.
§ 257.103(b)(2). If the surface impoundment is larger than 40 acres and the permittee agrees to
cease operation of the boiler, the impoundment may continue receiving CCR, but it must
complete closure by October 17, 2028. 40 C.F.R. § 257.103(b)(3).

Talen commends EPA’s effort to harmonize the ELG and CCR rules in order to not foreclose use
of the CCR alternative closure provisions. The Retirement Subcategory is a critical feature of the
Proposed Rule, and the eight-year deadline provides the necessary time for the industry to
transition the nationwide fleet in light of the ELG and CCR rules.

The CCR rule, however, is no reason to exclude repowered units from the Retirement
Subcategory. Nothing in the CCR rule prevents permittees from using the alternative closure
provisions for boilers that are being repowered with a non-coal fuel source. In fact, repowering is
entirely consistent with the intent of the CCR rule alternative closure provisions that is allowed
when permittees cease using coal-fired boilers. See 80 Fed. Reg. 21,301, 21,341 (Apr. 17, 2015)
(“These requirements also do not apply to fly ash, bottom ash, boiler slag, and flue gas
desulfurization materials, generated primarily from the combustion of fuels (including

other fossil fuels) other than coal.... Fuel mixtures that contain less than 50% coal are not
considered to be CCR, but other fossil fuel wastes.... Similarly, EPA determined that regulating
natural gas combustion wastes is not warranted because the burning of natural gas produces
virtually no solid waste.”); 40 C.F.R. § 257.103(b)(3) (““...the coal-fired boiler must cease
operation, and the CCR surface impoundment must complete closure...”). By definition, if a unit
is repowered using only natural gas, it is no longer a coal-fired unit, the former coal-fired unit
has ceased operation, and the repowered unit does not produce CCR.

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 10

Comment Excerpt:
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6. Excluding Repowered Units from the Retirement Subcategory Would Discourage
Repowering at Existing Coal-Fired Facilities.

Permittees often make repowering decisions in conjunction with retirement decisions, and EPA’s
updated industry profile illustrates this fact. See ERG, Review of Company Rational for
Retirements, Deactivations, and Fuel Conversions, EPA-HQ-OW-2009-0819-7374 (Feb. 27,
2019). EPA’s industry profile from February 2019 identifies approximately eight plants that have
or will repower (i.e., refuel) in conjunction with retirement or deactivation of coal units. ERG,
EPA-HQ-OW-2009-0819-7374. This demonstrates that repowering is a common strategy for
reducing reliance on coal-fired generation.

In addition, EPA’s updated industry profile from July 2019 demonstrates repowering is
increasingly common at former coal-fired facilities. The Agency identified 27 plants that, as of
October 2018, had converted or planned to convert coal-fired units to a different fuel source.
ERG, Memorandum re: Changes to Industry Profile for Coal-Fired Generating Units for the
Steam Electric Effluent Guidelines Proposed Rule, EPA-HQ-OW-2009-0819-7373, (“ERG 2019
Industry Change Memo”), Table A-3, 18-19 (July 31, 2019).

Repowering units on the same site as a former coal-fired unit is a common practice because
existing infrastructure and permits can continue to be used and the property is already an
established industrial site. According to the EIA, there are four main phases of a coal-fired unit
decommissioning—retirement, decommissioning, remediation, and redevelopment.
Redevelopment “may involve repurposing the site for another generation technology or some
other commercial, industrial, or municipal application. Coal-fired power plants typically occupy
land in or near downtown areas or along rivers, and they usually have access to railways,
roadways, water, sewers, and other infrastructure.” EIA, More U.S. Coal-Fired Power Plants
Are Decommissioning as Retirements Continue (July 26, 2019), available at
https://www.eia.gov/todayinenergy/detail.php?id=40212 (last visited Dec. 16, 2019).
Repowering an entire power plant with natural gas, for example, is “a viable option for power
providers because much of the critical infrastructure is already in place, including transmission
lines, substations, and water.” EIA, More U.S. Coal-Fired Power Plants Are Decommissioning
as Retirements Continue; see also Don Hopey, New Castle power plant switching to natural gas,
PITTSBURGH POST-GAZETTE (June 24, 2013) available at
https://www.postgazette.com/local/region/2013/06/24/New-Castle-power-plant-switching-to-
naturalgas/stories/201306240188 (last visited Dec. 23, 2019) (for units repowered using the
existing boilers, all existing infrastructure is reused). Also, repowering at the same facility
ensures that the site is already approved and permitted for generation activities and discourages
unwarranted development of “greenfield” sites for new generation.

By excluding repowered units from the Retirement Subcategory, EPA would discourage
permittees from repowering units to compensate for retiring units. It also would discourage
permittees from using ideal sites (former coal-fired units/facilities) for their repowering projects.
Talen urges EPA to take the opposite approach by including repowered units in the Retirement
Subcategory to encourage reuse of existing power generation facilities, which is both
economically efficient and environmentally appropriate.
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Talen is considering the option of repowering its Montour plant located near Washingtonville,
PA given its success in repowering its Brunner Island plant discussed above. Montour is working
on the various approvals and permits as it considers this investment but has yet to make its final
decision because of market and regulatory uncertainties.

https://www.dailyitem.com/news/local news/talen-delays-montour-plant-gas-
conversion/article 3153990b-e573-5238-b176-32b95c6a94f6.html. However, the decision to
proceed with such a significant investment to secure the long-term future of its Montour plant
will likely be adversely affected, if it would also be subject to tens of millions of dollars that
would be required to comply with the BATW and FGD wastewater requirements in the ELG
when it would only be operating as a coal fired plant for a few short years.

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 12

Comment Excerpt:
EPA Should Amend the Definition of “Retired From Service.”

EPA proposes to define “retired from service” as meaning “the owner or operator of a boiler no
longer has, or is no longer required to have, the necessary permission through a permit, license,
or other legally applicable form of permission to conduct electricity generation activities under
Federal, state, or local law, irrespective of whether the owner and operator is subject to this part.
Proposed § 423.11(w). Talen urges the Agency to amend this definition for several reasons.

2

As already mentioned above, the Retirement Subcategory should include units that will be
repowered by December 31, 2028. Talen urges EPA to broaden the definition to include
repowered units in the definition of the Retirement Subcategory. If a permittee certifies that it
will repower or retire a unit by December 31, 2028, then the unit should be allowed to operate
until the certified date without meeting any new BAT limits for BATW or FGD wastewater
beyond the prescribed TSS limits. Furthermore, this will not affect the permit authority from
requiring treatment to meet any discharge specific water quality-based limits.

Commenter Name: Thomas Weissinger

Commenter Affiliation: Talen Energy

Document Control Number: EPA-HQ-OW-2009-0819-8470-A2
Comment Excerpt Number: 13

Comment Excerpt:
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Also, the proposed requirement for surrender or withdrawal of the licenses/permits necessary to
generate electricity is unworkable. It clearly will not work where the unit is being repowered,
and many permittees already have both coal-fired and non-coal-fired units at the same generating
facilities and thus need to retain their licenses to generate electricity for the noncoal-fired units.
Furthermore, permitting authorities decide whether and when to amend licenses to remove the
authority to generate for units being retired. In other words, this decision is not entirely within
the permittee’s control. The permittee cannot be assured that the license withdrawal requirement
EPA proposes in the definition of “retired from service” can be timely fulfilled, despite the
permittee’s best efforts to accomplish this step. A backlog of applications for license
modifications, for instance, could jeopardize a permittee’s compliance with its retirement
certification.

For this reason, the certification statement should be self-implementing (i.e., effective upon the
submittal of the certification by the permittee) and not dependent on any actions by third parties.
Talen agrees with UWAG’s recommendation (a certified letter signed by responsible corporate
official) would be within the permittee’s control and legally binding. Nothing further should be
required.

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 83

Comment Excerpt:

B. EPA’s Proposed Subcategory for Boilers Retiring by 2028 Is Not Legally Permissible
and Not Supported by Evidence.

EPA proposes to establish a subcategory for boilers that commit to retire by December 31,
2028.2%° Units falling into this subcategory would be subject to effluent limitations for both FGD
wastewater and bottom ash transport water based on surface impoundments as the best available
technology.?”® EPA asserts that this subcategory will prevent “premature closures” of units that
might occur where units already scheduled to retire by 2028 would face pressure to retire earlier
(e.g., by 2023) in order to avoid installing pollution control systems. According to EPA, these
“premature” retirements could adversely affect reliability.

This proposed subcategory for boilers retiring by 2028 is supported by neither the law nor the
evidence in the record. According to Commenters’ analysis of EPA’s data, 66 units discharging
bottom ash transport water, FGD wastewater, or both would be exempt from meaningful
pollution limits as a result of this subcategory.?®” These units would be allowed to discharge
highly toxic wastewater for up to eight years longer than otherwise allowed. This subcategory
amounts to a massive loophole in the BAT standards that fails to protect downstream
communities or ensure an even playing field across the steam electric generating industry. As
discussed in Section X.C — Retirement Subcategory Enforceability, the subcategory is also
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unenforceable and therefore prone to gaming by facilities seeking to skirt reasonable clean water
protections.

295 1d. at 64,640.
296 |,
297 Attachment: Units in 2028 Subcategory (attached).

Commenter Name: Thomas Cmar

Commenter Affiliation: Earthjustice et al.

Document Control Number: EPA-HQ-OW-2009-0819-8473-A1
Comment Excerpt Number: 84

Comment Excerpt:

1. The Clean Water Act Does Not Permit EPA to Establish a Subcategory Solely to Prevent
Facility Closure

EPA asserts that in establishing this subcategory, it considered the statutory factors of “cost, the
age of the equipment and facilities involved, non-water quality environmental impacts (including
energy requirements), and other factors as the Administrator deems appropriate.”?”® Yet EPA
gives mere lip service to the breadth of these statutory factors. EPA’s sole reason for establishing
this subcategory is cost, and the possible impact of those costs on continued facility operation.
EPA asserts that units with plans to retire by 2028 face disproportionately high costs of
compliance due to the shorter period of time in which those units could recover the capital costs
of measures to meet the ELGs for FGD and bottom ash wastewater. This could lead to
“premature closure” of those units, prior to the ELG compliance date, in order to avoid incurring
those costs.

To begin with, EPA’s assertion that the closure of certain units before their currently scheduled
retirement date is “premature” conveys an inappropriate and misinformed judgment about when
such units should retire. Generation units should retire when, after factoring in the costs of
compliance with environmental regulations mandated by statute, they are uneconomical to
operate compared to other available sources of generation. There is nothing “premature” about
the retirements in question—prior to the 2015 ELG Rule, EPA delayed updates to the ELGs

for decades, and plants that cannot afford to invest in modern and affordable pollution control
technologies are retiring at the time that they should, or perhaps even later than appropriate.
Moreover, the average age of the units in this subcategory is over 54 years, which is close to the
maximum lifetime of coal units; retirement of these units is in no way premature.

Avoiding premature closure of units is not a valid basis for establishing a subcategory. As
explained in Section II — Legal Background, “Congress clearly contemplated that cleaning up the
nation’s waters might necessitate the closing of some marginal plants.”?*° Indeed, it would
contravene the Clean Water Act’s purpose to subcategorize plants solely to prevent those plants
from closing due to increased costs. Doing so amounts to creating a special exemption for the
worst-performing plants, rather than requiring such plants to instead meet the standard set by the
best-performing plant in the industry. The Clean Water Act recognizes that some units may need
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to retire as a result of technology-based standards; this is an acknowledged and accepted impact
of BAT standards which are intended to reflect “a commitment of the maximum resources
economically possible to the ultimate goal of eliminating all pollutant discharges.”*% To set
weaker BAT standards in order to avoid the closure of marginal plants undermines the statute’s

purpose.

Indeed, in the 2015 ELG Rule, EPA rejected requests that it establish a subcategory based on
retirement dates.>*! EPA justified its rejection of these proposed subcategories on grounds that
the final rule was “economically achievable for the industry as a whole” regardless of plants’
expected retirement dates.3%?

EPA did consider whether it would be appropriate to establish differentiated requirements for
units or plants based on their remaining useful life, but concluded that even plants and units that
are retiring or expected to retire are still capable of achieving the limitations and standards in the
final rule. EPA’s economic achievability analysis considered potential plant closures attributable
to the final rule. As EPA’s analysis makes clear, the final rule is affordable to the industry as a
whole . . . 30

EPA’s decision in 2015 was correct—subcategories should not be created solely for the purpose
of ensuring that the rule is economically achievable for each idiosyncratic subset of units that
EPA can conjure. The proper unit of analysis for the statutory factor of economically achievable
is the “industry as a whole.” EPA’s reasons for departing from its 2015 rejection of a similar
requested subcategory are unpersuasive and inconsistent with the fundamental purpose of the
Clean Water Act.

It is well-established that cost “is not a paramount consideration” in determining pollution
control requirements.>* Even if EPA had studied the cost of compliance for these units, which,
as described below, it did not, it is inappropriate for EPA to create a subcategory based solely on
the higher costs that soon-to-retire units may face compared to their peers. While EPA may
consider cost in delineating subcategories or making a BAT determination, balancing of costs
against benefits is not permitted,** It is especially inappropriate to give such weight to cost
where the costs do not reflect differences in the plant’s product type, process type, raw material
or wastewater characteristics, which are the most common bases on which EPA has previously
established subcategories. EPA rejected a request for a similar subcategory in 2015 because its
record “shows that neither age nor location of a plant or generating unit ‘by itself in general
affect the wastewater characteristics, the processes in place, or the ability to install and operate
the treatment technologies evaluated as part of this rulemaking.””3%

Instead, the consideration of costs here reflects the plant’s supposed ability to recover the costs.
Ability to recover costs varies widely within the steam electric generating unit sector, based on
differences in regulatory structures, energy prices in the different wholesale markets in which
particular units may sell, and myriad other factors. EPA’s proposal to subcategorize on this basis
would open the Agency up to countless requests for subcategories based on differences in the
profitability of various plants. Subcategorizing on the basis of ability to recover costs requires
EPA to go far outside its core expertise, creates ample opportunities for gaming, and is contrary
to the purpose of federal ELGs to establish some degree of uniformity in regulatory requirements
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across the industry. EPA offers no limiting principle for why certain plants’ challenges with
recovering costs justify a subcategory and not others. Nor does EPA articulate why it has drawn
the line at 2028. The same rationale could be offered for extending this exemption to resources
retiring through 2030 or 2035 — indeed, EPA seeks comment on whether it should extend the
subcategory in this manner. This why consideration of the recovery of revenues — a complex
economic matter that EPA cannot accurately model — is an inherently flawed basis on which to
create a subcategory. The exception could easily swallow the rule, thus undermining the
fundamental objective of the Clean Water Act to promote the rapid elimination of pollution from
our nation’s waters.

EPA has failed to fully consider the other statutory factors, besides cost, in proposing to establish
this subcategory. EPA does not discuss the age of the units falling into this subcategory, and
previously found that bottom ash conversions “have occurred on generating units that have been
operating for over 50 years.” 3*” EPA does not evaluate whether the processes involved at units
that would retire by 2028 differ in any relevant way from those not retiring. Nor does EPA
evaluate all of the non-water quality environmental impacts of establishing this subcategory. In
part this is because EPA failed to include these units in its baseline case for IPM modeling,
which would have disclosed the air quality and climate impacts of continued operation of these
units. EPA’s failure to consider the broader suite of factors required by statute reflects an
elevation of one factor in a manner that undermines the overall statutory standard that BAT be
technology-forcing and reflects the maximum commitment of resources to the goal of
eliminating pollution from the nation’s waters.

29884 Fed. Reg. at 64,640.

29 Am. Iron & Steel Inst. v. EPA, 526 F.2d 1027, 1051-52 (3d Cir. 1975).

30 Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1030 (5th Cir. 2019) (quoting EPA v. Nat’l Crushed Stone
Ass’n, 449 U.S. 64, 74 (1980)).

301 EPA, Response to Comments on ELG for Steam Electric Power Generating Point Source Category, at 3-579, 3-
588, Docket ID No. EPA-HQ-OW-2009-0819-6469 (Sept. 2015).

30214. at 3-548.

303 1d. at 3-579.

39 BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 656 (1st Cir. 1979); see also Am. Iron & Steel Inst.,
526 F.2d at 1051 (“[I]t is clear that . . . the cost of compliance was not a factor to be given primary importance.”);
Weyerhaeuser Co., 590 F.2d 1011, 1025 (D.C. Cir. 1978) (explaining that Congress’s commitment to cleaning
up the nation’s waters was illustrated “by the drafters’ realization that enforcement of the Act would probably shut
down some plants around the nation”); Chem. Mfrs. Ass’n v. EPA, 870 F.2d at 250 (“Because standards based
on BAT, like BAT itself, reflect the intention of Congress to push industries toward the goal of eliminating the
discharge of pollutants as quickly as possible, this goal is factored into determinations of the reasonableness of the
costs associated with the regulation.”).

305 Sw. Elec. Power Co. v. EPA, 920 F.3d at 1007.

306 EPA, Response to Comments on ELG for Steam Electric Power Generating Point Source Category, at 3-590,
Docket ID No. EPA-HQ-OW-2009-0819-6469 (Sept. 2015).

307 1d. at 3-591 (citing DCN SE05813), Docket ID No. EPA-HQ-OW-2009-0819-6206 (Nov. 3, 2015).
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Comment Excerpt:

2. EPA has not established that units in this subcategory face unacceptable costs or will retire
prematurely as a result

a. EPA did not examine the costs of compliance for units retiring by 2028

While EPA rests its entire case for this subcategory on cost, it never evaluates the costs of
compliance for the units it indicates would fall into this subcategory. As detailed in the report of
Synapse Energy Economics,??® EPA excluded these units from its baseline scenario for purposes
of IPM modeling. EPA did not develop cost estimates for these units, or even survey the relevant
water pollution control technologies in place at these units.

Lacking this critical data, EPA’s sole argument that cost distinguishes the units in this
subcategory is based on a generalized arithmetic exercise in which a theoretical $100 million
capital cost for compliance is amortized over different numbers of years.>* While this
unsurprisingly illustrates that the annualized cost is higher when costs much be recovered over
fewer years, it says nothing about the scale of the capital costs that would actually be incurred at
these units. According to EPA’s IPM inputs for the baseline scenario, unit-level capital costs
average $11.9 million. Even a multiple unit plant would likely incur costs far less than the $100
million that EPA uses for illustrative purposes. As such, the annualized cost values presented in
Table 2 of the August 2019 ERG memo are highly misleading. EPA’s IPM inputs for the
baseline scenario do contain cost estimates for some units that will retire by 2028, where those
retirements were announced after EPA’s compiled data for its IPM runs. For example, the two
units at Entergy Arkansas’ White Bluff plant would incur capital costs of just over $51,000 to
comply with the requirements under the 2015 rule.*' Even amortized over the eight years that
these two units will presumably remain in operation, rather than the 20-year life otherwise
expected, the annualized cost is a drop in the bucket for these two 850 MW units. This example
reveals that units retiring by 2028 will not necessarily incur disproportionate or unachievable
economic costs; retirement date is simply not a valid proxy for cost, or a reliable indicator of
costs that might drive even earlier retirement.

EPA has not provided information about what pollution controls are already installed at the units
in this subcategory, and what additional costs would be incurred. For example, one of the plants
in this subcategory, according to EPA data, is the Allen Steam Station in North Carolina, all five
units of which will retire by 2028. The Allen plant already has a chemical precipitation and
biological treatment system for its FGD wastewater—the technology combination that EPA
determined to be BAT in the 2015 rule. As such, the Allen plant would likely not incur material
costs to comply with EPA’s current proposed limits for FGD wastewater, which are based on a
less sophisticated treatment technology. Yet, by falling into this subcategory, Allen may no
longer be required to operate its already-installed treatment system (except as required to meet
the water quality based effluent limits in its permit). Three units at the Pacificorp Dave Johnston
plant would also fall into the retirement subcategory because they are scheduled to close in 2027
according to EPA data. Yet from 2017 to 2019, the operator spent nearly $15 million to convert
the bottom ash systems for those three units to comply with the ELGs.3!! Thus, these units may
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already be close to compliance with the 2015 ELG Rule bottom ash transport water
requirements.

Among the many reasons that EPA in 2015 rejected an exemption for plants that would retire
soon was that the cost of meeting the standards might be relatively small and quick to implement
at a particular plant, and that permitting authorities could readily determine this on a case-by-
case basis. EPA gave several examples, such as a plant with a FGD wastewater stream that has
the equipment in place for various forms of chemical precipitation, but is currently not adding
the chemicals needed to achieve the pollutant reductions. EPA noted: “[i]t would not be
appropriate to suggest that such a plant should not have to meet the effluent limitations for the
several remaining years of operation, particularly given the very little (if any) additional capital
cost and relatively little added O&M costs.”*!? A second example EPA offered was “a plant that
typically operates a dry fly ash handling system but occasionally operates a backup wet system
during startup or when the dry system is undergoing maintenance or ash is not being marketed.”
EPA explained that “such a plant clearly has the capability to meet the zero discharge
limitation.” “Because such plant-specific considerations need to be taken into account, and
because there are situations where it would be reasonable to require a plant to meet the BAT
effluent limitations even if only for a relatively short period before it retires, EPA determined it
was not appropriate to categorically exclude all plants from the BAT limitations merely because
they may soon retire.”>!3

Since EPA has not developed cost estimates for these units, it also did not do any analysis to
assess how significant those costs may be compared to the unit’s revenue, such as the screening
analysis that EPA undertook for every other unit in the source category. This cost-to-revenue
analysis and the subsequent IPM modeling are critical components of EPA’s process for
assessing whether a particular technology is economically achievable for the industry as a
whole. Absent a unit-level cost assessment, and information on how those costs compared to the
units’ revenues, EPA has no basis to conclude that the technology it has selected as BAT for the
rest of the category will not work for plants in this subcategory.

EPA also refers to concerns expressed by certain utilities regarded stranded assets for ELG
treatment technologies installed relatively close to the end of the unit’s useful life.?!* EPA does
not cite to any particular examples of this, or other substantiation for these concerns. These
concerns are relevant only for those units owned by vertically integrated utilities regulated by
state public utility commissions, so even if these concerns were substantiated and legally
relevant, they would not support subcategorizing merchant-owned coal units.?!> Vague concerns
about plant owners being unable to obtain cost recovery are inadequate to defend the creation of
a subcategory. Whether or not cost recovery will be allowed is a highly fact-dependent inquiry
turning on, among other factors, the degree of the costs (unknown here due to EPA’s failure to
develop unit-level cost estimates, as noted above), the remaining useful life of the unit, and its
economics relative to available alternative energy or capacity. It is not uncommon for regulators
to determine that capital investments are justified during the last few years of a unit’s planned
useful life where the regulators conclude that better alternatives are not available. Indeed, even
large expenditures may sometimes be approved. For example, in 2018, the Indiana Utility
Regulatory Commission approved the Indiana Michigan Power Company’s $274.2 million dollar
expenditure to install selective catalytic reduction at Unit 2 of the Rockport plant, despite the
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company’s lease interest in that plant terminating in 2022.!® As evident above in the example of
Pacificorp’s expenditure on ELG compliance at the Dave Johnston plant, Pacificorp is clearly
able to invest additional capital into these units despite their relatively short remaining useful
life.

One recent case that commenters are aware of in which regulators denied recovery of ELG
compliance costs reflects an extreme set of circumstances. The Commonwealth of Virginia State
Corporation Commission denied recovery of costs for ELG compliance costs at two units at
Dominion Energy Virginia’s Chesterfield plant.>!” The Commission did so because at the time
Dominion made the decision to retrofit the two units in question (mid-2015) and the utility was
also undertaking analysis for an Integrated Resource Plan in which both of units were to

be retired by 2020.%'® Consistent with this plan, operating staff for these units had also begun to
avoid other major capital expenditures associated with life extension.?!” By the time the
Commission was considering whether to allow costs, the units in question had already been
placed on cold storage—an inactive reserve status.>?° Thus, the Commission concluded that the
new equipment was not used and useful. This is a different situation from a plant that seeks to
install treatment technology that will be used for multiple years.

EPA also did not evaluate the potential for units retiring by 2028 to lease treatment equipment to
avoid significant capital expenditures. The record demonstrates that several vendors of FGD
wastewater treatment technologies provide customers with the ability to lease equipment rather
than purchasing it.>?! Other vendors may also be able to lease treatment systems to serve
facilities that wish to avoid large capital costs; the record does not show that EPA has
comprehensively assessed which treatment systems could be leased. The opportunity to lease
equipment would largely eliminate the problems EPA has suggested regarding stranded costs and
the need to recover capital costs over relatively short periods of time.

308 See Section XIII — Benefits.

309 See ERG, Steam Electric Effluent Guidelines Reconsideration — Evaluation of Potential Subcategorization
Approaches, at 4 Tbl. 2, Docket ID No. EPA-HQ-OW-2009-0819-7911 (Aug. 29, 2019).

310 1PM Cost Inputs for Baseline Scenario, Docket ID No. EPA-HQ-OW-2009-0819-8166.

311 California Public Utility Commission, PacifiCorp California General Rate Case, Application 18-04-002; Exhibit
Accompanying Direct Testimony of Shelly E. McCoy, at Page 8.5.24 (Project Description: “DJ UO ELG Install
Bottom Ash Disposal System U1-3") (attached).

312 EPA Response to Comments on ELG for Steam Electric Power Generating Point Source Category, at 3-548,
Docket ID No. EPA-HQ-OW-2009-0819-6469 (Sept. 2015).

33 4.

31484 Fed. Reg. at 64,640.

315 According to our analysis, 14 of the 66 units in this subcategory are merchant. See Attachment: Units in 2028
Subcategory (attached).

316 Indiana Utility Regulatory Commission Cause No 44871, Verified Petition of Indiana Michigan Power Company
(I&M), an Indiana Corporation, for Approval of a Clean Energy Project and Qualified Pollution Control Property
and for Issuance of Certificate of Public Convenience and Necessity for use of Clean Coal Technology; for Ongoing
Review; for Approval of Accounting and Ratemaking, Including The Timely Recovery of Costs Incurred During
Construction and Operation of Such Project, Order of the Commission issued Mar. 26, 2018 (attached).

317 Commonwealth of Virginia State Corporation Commission, Petition of Virginia Electric and Power Company
For Approval of a Rate Adjustment Clause designated Rider E, for recovery of costs incurred to comply with state
and federal environmental regulations pursuant to §56-585.1 A 5 e of the Code of Virginia, Case No. PUR-2018-
00195, Final Order issued Aug. 5, 2019, http://www.scc.virginia.gov/docketsearch/DOCS/4%243v01!.PDF
(attached).
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318 1d. at 6-8.

3191d. at 7-8.

320 1d. at 6.

321 See ERG, Memorandum from ERG to Steam Electric Rulemaking Record, Technologies for the Treatment of
Flue Gas Desulfurization Wastewater — DCN SE07367 (Oct. 22, 2019), at M-2, Docket ID No. EPA-HQ-OW-2009-
0819-8155 (Oct. 22, 2019) (notes potential to lease Purestream AVARA mechanical vapor recompression modules);
ERG, Notes from Meeting with Pall Water, at 3, Docket ID No. EPA-HQ-OW-2009-0819-7613 (Aug. 9, 2019)
(noting availability of mobile membrane systems for lease).
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Comment Excerpt Number: 95

Comment Excerpt:

b. EPA’s assertion that units in this subcategory might retire earlier if subject to the ELGs
is baseless

Although EPA has not even developed costs or cost-to-revenue information for these units, it
takes the next step to express concern that units in this subcategory might retire earlier than
planned in order to avoid ELG compliance costs. EPA relies upon a crude survey in which unit
owners self-reported the basis for retirements, and fewer than a third cited environmental
regulations as one contributing factor.>??> From this, EPA concludes that “additional flexibility
may help to avoid premature closures for some facilities and/or boilers.”3?* As explained above,
avoiding closures is not a valid objective for EPA to consider when establishing ELGs. Such
closures are only “premature” if one ignores the Clean Water Act’s mandates to develop BAT-
based standards, which EPA has long failed to implement with respect to steam electric
generating units. And of course, the “flexibility” to which EPA refers here is a euphemism for a
full exemption from any requirements to reduce toxic water pollution from these facilities.

Even if avoiding retirement were a valid objective, EPA has not even shown that units in this
subcategory would retire earlier than currently scheduled in order to avoid ELG costs. The fact
that units have announced retirement dates after the “no later than” ELG compliance date
suggests that those units have already factored ELG compliance costs into their decision

about when to retire.>* Presumably, if the ELG costs were going to be significant for those units,
they would have already announced retirements before the “no later than” ELG compliance date.

The survey results upon which EPA relies show that environmental regulation compliance costs
were far from the most significant contributing factor to retirements.>% It is absurd for EPA to
rely upon such self-interested and self-reported survey results when it has at its disposal, but has
failed to use, far more sophisticated methods to assess whether imposing ELG compliance costs
on units will cause earlier unit retirement. As noted above, EPA decided not to undertake
updated IPM analysis that would have allowed the public to understand the retirement impacts
requiring units in this subcategory to comply with ELGs based on a more stringent BAT.
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However, EPA’s 2015 assessment showed that the final rule option selected at that time would
result in a net reduction of 843 MW in generating capacity as of the model year 2030.32° This
reflects less than 0.1% of total generating capacity in the United States, and only 0.3% of
installed coal capacity.*?” In other words, EPA previously determined that the 2015 rule was
unlikely to drive more than de minimis retirements. This evidence undermines EPA’s case that
units in this subcategory would accelerate their retirements in order to avoid ELG compliance
costs, especially where EPA’s preferred Option 2 would make the ELGs less stringent.

322 84 Fed. Reg. at 64,640.

323 1d.

324 Those requirements have been well-known since September 2015, and in effect except for several months in
2017.

325 84 Fed. Reg. at 64,640 (74 out of 107 facilities did not cite environmental regulation as even one among several
contributing causes).

326 1d. at 64,643,

327U.S. Energy Information Administration, Electricity explained,
https://www.eia.gov/energyexplained/electricity/electricity-in-the-us-generation-capacity-and-sales.php (“At the end
0f 2018, the United States had about 1,097,859 MW—or 1.1 billion kilowatts (kW)—of total utility-scale electricity
generating capacity. . . ©); id. (noting that coal comprised 22% of electricity generating capacity in 2018).
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Comment Excerpt:

3. Increasing the use of the CCR rule’s alternative closure provision is not a valid basis to
establish this subcategory

EPA offers an additional justification for the 2028 subcategory — that it “would ensure that
facilities could make better use of the CCR rule's alternative closure provision, by which an
unlined surface impoundment could continue to receive waste and complete closure by 2028.”328
EPA fails to explain why it assumes that the alternative closure provision is generally: (1)
available to units retiring by 2028, or (2) desirable to promote.

The alternative closure provision in the CCR rule is currently available only to facilities that can
establish that disposal options are physically unavailable, not merely relatively expensive to
access.’? Although EPA has proposed to expand the availability of the alternative closure
provision through the recently proposed Part A rule, this expansion is still subject to public
comment and a final decision from EPA — and thus is far from assured. While the date upon
which a facility ceases to receive waste is relevant to its eligibility for the alternative closure
provision, EPA appears to be ignoring the current requirement that the operator of the CCR
impoundment also show that safer disposal sites are physically unavailable.

Second, EPA’s apparent intent to promote the use of the less-protective alternative closure
provision is perverse, as it would undermine the CCR rule’s protections against potential harm to
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health and the environment. Here, EPA seems to be encouraging more plants to take advantage
of what was originally designed as a narrow exemption intended for plants where it would not
have been physically possible for them to continue operating without an extension of the
impoundment closure deadline. Indeed, it seems that rather than touting the increased use of the
alternative closure provision as a result of this subcategory, EPA should be noting the negative
non-water quality environmental impacts associated with creating this subcategory,**° because
increased use of alternative closure provision will increase risks of exposure to toxic pollutants in
coal combustion residual wastes disposed of in unlined impoundments, including increased risk
of groundwater contamination and catastrophic impoundment failures.

32884 Fed. Reg. at 64,641.

329 See 40 C.F.R. § 257.103(a), (b); see also Util. Solid Waste Activities Grp. v. EPA, 901 F.3d 414 (D.C.
Cir. 2018) (confirming that costs are an impermissible factor under RCRA Subtitle D).
30 CWA § 304(b)(1)(B), 33 U.S.C. § 1314(b)(1)(B).
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Comment Excerpt:

Moreover, EPA could have, but did not, decline to establish BAT for this subcategory and leave
the matter to the judgment of individual state or federal permitting authorities. EPA determined
that doing so would be “problematic” because the “technologies a permitting authority would
necessarily consider are the same systems that result in unacceptable disproportionate costs
according to the EPA’s analysis.”**® But EPA’s record is devoid of analysis of the cost for units
in this subcategory to install any of the possible treatment technologies that would be more
effective than surface impoundments. For instance, EPA does not evaluate the costs of using
chemical precipitation to reduce the pollutants in FGD wastewater, or the availability of leased
treatment systems to minimize or eliminate the upfront capital costs. Without any such analysis,
EPA has improperly determined that the costs are “unacceptable,” and then takes the next step of
depriving state or federal permitting authorities from making a more nuanced case-by-case
determination.

By establishing a weak and unsupported BAT determination for the units in this subcategory,
EPA presumes that a state permitting authority could not find it feasible for a particular plant to
install additional technologies to reduce its water pollution for the years it remains in operation.
But as EPA has previously explained, site-specific factors can significantly change this question
of feasibility. It is therefore inappropriate for EPA to set BAT for this subcategory based on the
weakest possible treatment system available. Even if EPA is unwilling to do the analysis on what
reasonably modern treatment systems might present “acceptable” costs for these units, it should
not deprive state or federal permitting authorities of the ability to do so.

33684 Fed. Reg. at 64,639.
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Comment Excerpt:
C. EPA’s Subcategory for Boilers Retiring by 2028 is Not Practically Enforceable.

EPA is proposing a new subcategory for boilers with a “limited remaining useful life,” which the
agency defines as those boilers whose owners say that they intend to close them no later than
December 31, 2028.%37 Not only is this proposed subcategory unjustified and unlawful, as
described in these comments, it is also not practically enforceable.

EPA’s proposed subcategory for boilers retiring by 2028 does not include any provisions that
would prevent power plant owners or operators from delaying or withdrawing their plans to
retire by 2028. EPA is proposing that facilities seeking this subcategorization make the request
as part of the permit renewal or re-opening, submit a one-time certification to the permitting
authority stating the date of expected retirement, and provide a citation to any filing, such as an
integrated resource plan, or other documentation in support of that date.**® According to EPA,
this requirement of citation to any filing or other documentation is meant to provide the
permitting authority with further evidence that a boiler will actually cease the production of
electricity by the indicated date.**® However, EPA is not proposing any type of enforcement
mechanism nor is it proposing any type of ongoing reporting or recordkeeping requirement that
goes beyond this proposed one-time certification. In contrast, for the proposed subcategory for
boilers with low utilization, EPA is proposing tiered limitations for facilities that exceed the two-
year net generation requirements as measured per calendar year.>** Under EPA’s proposed
implementation of the low utilization subcategory, if a facility reports it exceeded the two-year
average net generation of 876,000 MWh for a unit and no longer qualifies for the subcategory, it
would automatically have two years until it must comply with a second set of limitations for
discharges of FGD wastewater and bottom ash transport water, which are the effluent limits
established for units that are not subject to any of the proposed subcategories.**! Additionally, in
contrast to the proposed retirement subcategory, EPA is proposing that all facilities with units
subject to the low utilization subcategory be required to annually recertify that the units meet the
requirements of the subcategory.

1. EPA Must Make Retirement Commitments for the Proposed Subcategory Federally
Enforceable.

Although we strongly oppose EPA’s new proposed subcategories, if EPA finalizes a subcategory
for boilers whose owners say they intend to retire them by 2028, the agency must make the
retirement commitments federally enforceable by including mechanisms that would prevent
power plant owners or operators from delaying or withdrawing retirement plans that would no
longer qualify the boilers for the subcategory.*** The Clean Water Act requires effluent
limitations established in ELGs to be federally enforceable.?** Therefore, if a unit no longer
qualifies for the subcategory, EPA must include provisions that would automatically subject the
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unit to the effluent limits established for units that are not subject to any subcategory,
immediately. If a facility includes a retirement subcategorization request as part of a

permit renewal or re-opening, the permitting authority should include tiered limitations (like
EPA is proposing for the low utilization subcategory) in the facility’s permit. In order to ensure
that boilers no longer planning to retire by 2028 are immediately subject to the second set of
limitations, EPA should require that plant owners notify the permitting authority that it no longer
intends to retire the unit by 2028 as soon as they publicly report this information in any forum,
such as to the public utility commission or investors. The permit should also include a provision
that if such information is not reported but the unit continues to operate beyond December 31,
2028, the unit is immediately prohibited from all discharges of FGD and/or bottom ash
wastewater, as applicable.

These requirements would not only make the facility’s retirement commitment federally
enforceable, they would also be in line with other EPA regulations that established exemptions
or different numeric limits based on retirement or closure dates.

a. Other EPA regulations require standards or limitations based on retirement or closure
dates to be federally enforceable.

1. The Boiler MACT Rule

In the Boiler MACT Rule,*** EPA established federally enforceable numeric limitations for
subcategories of industrial boilers that emit hazardous air pollutants. The Clean Air Act’s
hazardous air pollutant provisions are similar to the ELG provisions of the Clean Water Act.
Under Section 112 of the Clean Air Act, EPA must set a national emission standard for each
category or subcategory of “major sources” of “hazardous air pollutant” emissions.*** In 1990,
Congress amended Section 112 to require technology-based standards—or “maximum
achievable control technology”—based on a two-step process. First, EPA identifies a MACT
floor for each pollutant and source category — that is, “the average emission limitation achieved
by the best performing 12 percent of the existing sources” or, if there are fewer than 30 sources,
“the average emission limitation achieved by the best performing 5 sources.”**¢ In the second
step, EPA selects as its technology-based standard either the applicable MACT floor identified in
the first stage or a more stringent, beyond-the-floor limitation if such a standard is “achievable”
in light of costs and other factors and methods.>*” EPA considers, among other factors, whether
emissions can be reduced through “process changes,” treatment, design or work practices, or
other methods of control; the cost of achieving such emission reduction; any non-air quality
health and environmental impacts; and energy requirements.>*3

Based on those statutory factors, EPA established numeric limitations for several categories and
subcategories of industrial boilers that emit hazardous air pollutants, including a subcategory for
“[1]imited-use boilers and process heaters,” which are any boilers or process heaters that burn
“any amount of solid, liquid, or gaseous fuels and has a federally enforceable annual capacity
factor of no more than 10 percent.”** Limited use boilers are exempt from the numeric
hazardous air pollutant standards applicable to other boilers.**° In order to qualify for the limited
use subcategory, the source must accept a “federally enforceable permit that limits the annual
capacity factor to less than or equal to 10 percent.”*!
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1i. The ACE Rule

Although the Affordable Clean Energy (ACE) Rule does not contain a per se exemption for
retiring sources, it does allow states to “take into consideration factors, such as the remaining
useful life of such source,” in establishing the best system of emission reduction.*>> EPA
included that provision, in part, because Section 111(d) of the Clean Air Act explicitly requires
EPA to “permit the State in applying a standard of performance to any particular source under a
plan submitted under this paragraph to take into consideration, among other factors, the
remaining useful life of the existing source to which such standard applies.”*>* The visibility
provisions of the Clean Air Act include the same “remaining useful life” consideration as a
factor in evaluating “best available retrofit technology” or additional pollution reductions
necessary to make “reasonable progress” toward natural visibility.*** Under both regulatory
regimes, if a state opts not to require emission reductions because of a reduced operating
capacity or retirement commitment, the state must include any such retirement or reduced-
capacity commitment in a federally enforceable permit or a state implementation plan.*> Similar
to the Clean Air Act’s requirements that all aspects of state implementation plans be federally
enforceable, the Clean Water Act requires effluent limitations established in ELGs to be
federally enforceable via NPDES permits.>*°

1i1. The CCR Rule

The Coal Combustion Residuals (CCR) Rule also contains an exemption for boilers that cease
operations by a date certain, which is based on specific statutory language in the Resource
Conservation and Recovery Act (RCRA).>*” Similar to the Clean Air Act rules above, the CCR
Rule requires these retirement commitments to be federally enforceable. Under the CCR Rule, a
landfill or impoundment may continue to receive coal ash “if the owner or operator certifies that
the facility will cease operation of the coal-fired boilers within” certain timeframes (2021, 2023,
or 2028) depending on the size and type of the CCR unit.>*® To qualify for the exemption, the
operator must also (i) document that no alternative disposal capacity is available; (ii) remain in
compliance with all other requirements of the Rule, including the requirement to conduct any
necessary corrective action; and (iii) prepare an annual progress report documenting the
continued lack of alternative capacity and the progress toward the closure of the coal-fired
boiler.>> The operator must also complete the required, federally enforceable notice and
documentation requirements by a date certain.>®°

b. EPA should not finalize subcategories that do not have federally enforceable limitations.

EPA is soliciting comments on whether this subcategory would incentivize coal-fired boilers that
were not otherwise planning to retire by 2028 to accelerate their retirement to 2028.%°! EPA’s
request for comment on this potential incentive underscores the need for this proposed
subcategory to be enforceable. If some plant owners may only be choosing to retire certain units
by 2028 to take advantage of the weaker limits for the subcategory, it is reasonable to assume
that those plant owners would be at risk of delaying or withdrawing their retirement decisions if
the rule does not require a firm retirement commitment in order to qualify for the subcategory.
We commend EPA for drawing a distinction between involuntary and voluntary withdrawals>®?
and recommend that EPA maintain both this distinction and the agency’s use of the savings
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clause if the retirement subcategory is finalized. However, if the retirement subcategory is
finalized, EPA must go further and require that all retirement commitments, as they relate to
subcategory qualification, be federally enforceable and included in the operator’s NPDES
permit.

2. EPA should revise the proposed rule’s implementation requirements for the retirement
subcategory.

Furthermore, similar to the requirements for the proposed low utilization subcategory, EPA
should include a reporting requirement that plant owners “annually recertify that the boiler
continues to meet the requirements of this subcategory” 3% rather than the one-time certification
EPA is proposing. As a part of the annual recertification process, EPA should require that plant
owners seeking the retirement subcategorization identify the timeline of steps they believe to be
necessary to finalize retirement of a unit and provide updates on the retirement process during
each recertification. According to EPA, the agency has set the retirement date for this
subcategorization as 2028 in order to allow plant owners and operators enough time to take the
steps EPA believes are necessary to complete deactivation, such as modifications to integrated
resource plans, requests for approval of any necessary replacement generation, and evaluation of
the need for any transmission system upgrades needed to allow deactivation.*** If the agency and
plant operators identify these steps and a timeline that they deem appropriate, EPA should
require that operators document the progress made toward retirement of the units in their annual
recertification in order for the units to maintain eligibility for the subcategory. Additionally, the
agency should also require that plant operators have already submitted a deactivation request to
the system operator or other relevant authority by the time they seek this subcategorization. The
filings or other documentation that EPA cites are not likely to be binding or enforceable, and the
information included in such documentation may be altered in future filings. By requiring that
plant operators submit a deactivation request and annually recertify that their units meet the
requirements of the subcategory, EPA will be requiring operators to take the necessary steps to
ensure there will be no unforeseen or unexpected causes for delayed or withdrawn retirements.

In summary, EPA should not finalize a subcategory for boilers retiring by 2028 because the
proposed provisions are unenforceable and, therefore, invalid under the Clean Water Act. If EPA
intends to finalize the proposed retirement subcategory, the agency must ensure that the
retirement commitments are federally enforceable by requiring that tiered limitations, which
would be applied immediately if a unit no longer meets the requirements of the subcategory, be
included in the plant’s NPDES permit. Furthermore, EPA should require that plant operators
have already submitted a deactivation request by the time they make a subcategory request and
annually recertify that their units meet the requirements of the subcategory while also
documenting the progress made towards retirement of the units.

337 84 Fed. Reg. at 64,640.

38 1d. at 64,667.

33914,

340 1d. at 64,666.

341 Id

342 The Clean Water Act authorizes EPA to prescribe conditions of NPDES permits “as the Administrator determines
are necessary to carry out the provisions of this chapter.” 33 U.S.C. § 1342(a)(1)-(2).
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343 Effluent limitations must be based on ELGs promulgated by EPA. See id. § 1311(b). Effluent limitations become
federally enforceable at a particular facility when they are incorporated into a NPDES permit. See id. §§ 1342, 1319.
344 Codified at 40 C.F.R. Part 63, Subpart DDDDD.

542 U.S.C. § 7412(d)(1).

46 1d. § 7412(d)(3).

M7 1d. § 7412(d)(2).

38 1d.; see generally Cement Kiln Recycling Coal. v. EPA, 255 F.3d 855, 857-58 (D.C. Cir. 2001) (per

curiam) (explaining two-step MACT process for hazardous waste combustors); Nat'l Lime Ass 'n v. EPA, 233
F.3d 625, 628-29 (D.C. Cir. 2000) (explaining two-step MACT process for Portland cement manufacturing plants);
Nat. Res. Def. Council v. EPA, 489 F.3d 1250, 1254 (D.C. Cir. 2007) (boiler MACT litigation).

34940 C.F.R. § 63.7575 (emphasis added).

330 1d. § 63.7500.

311d. § 63.7555(a)(3); see also 78 Fed. Reg. 7138 (Jan. 31, 2013).

35240 C.F.R. § 60.24a(e).

33342 U.S.C. § 7411(d) (emphasis added).

334 1d. § 7491(2)(1)-(2).

35540 C.F.R. Part 51, App’x. Y § IV(D)(4)(d)(1) (BART Guidelines: where a utility projects that future operating
parameters (e.g., limited hours of operation or capacity utilization) “will differ from past practice, and if this
projection has a deciding effect in the BART determination,” then the state must” make those operating parameters
or assumptions into enforceable limitations”); id. § IV(D)(4)(k) (BART Guidelines requiring a federally-enforceable
provision assuring the date on which a source permanently stops operations); 84 Fed. Reg. 32,520, 32,558 (July 8,
2019) (“It is important to note that (as with all aspects of the state plan) the standard of performance and associated
retirement date will be federally enforceable upon approval by the EPA.”).

336 See 33 U.S.C. §§ 1311(b), 1342, 1319.

357 EPA interprets RCRA’s “integration” provision, 42 U.S.C. § 6905, to allow it to “reduce or eliminate RCRA
requirements” so long as the agency demonstrates that the integration meets RCRA’s protectiveness mandate. See
80 Fed. Reg. 21,302, 21,424 (Apr. 17, 2015) (citing Chem. Waste Mgmt. v. EPA, 976 F.2d 2, 23, 25 (D.C. Cir.
1992) (approving EPA rule that allowed temporary impoundment of diluted, previously-hazardous waste). In the
final CCR Rule, EPA explained that it believed it could relax CCR requirements where other compliance with
“other EPA statutes which may lead an owner or operator to close a coal-fired power plant.” 80 Fed. Reg. at 21,424.
The Clean Water Act does not include a similar provision, which suggests that CWA requirements cannot be
reduced or eliminated based on retirement plans made in response to other statutes.

33840 C.F.R. § 257.103(b).

359 Id

360 1d. § 257.103(d) (citing 40 C.F.R. § 257.102(g), 257.105(i)); see also 80 Fed. Reg. at 21,309 (“states or citizens
can enforce the requirements of this rule under RCRA’s citizen suit authority.”).

361 84 Fed. Reg. at 64,641.

392 1d. at 64,666.

363 1d. at 64,667.

364 See Docket ID Nos. EPA-HQ-OW-2009-0819-8274 & 8275.
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Comment Excerpt:

C. A Subcategory For Retiring Boilers Is Necessary To Avoid Stranded Costs And
Unacceptably High Compliance Costs.
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EPA is proposing to establish a new source subcategory for coal-fired boilers with a limited
useful life that will retire by no later than December 31, 2028. These retiring boilers would only
be subject to effluent discharge limitations for total suspended solids (“TSS”) based on gravity
settling through the use of surface impoundments for both FGD wastewater and BA transport
water. These TSS limitations would apply in lieu of imposing significantly more stringent
effluent discharge limitations based on chemical precipitation with biological treatment for
reducing discharges of FGD wastewater, and dry ash handling or closed-loop wet ash handling
system for reducing BA transport waters. Oglethorpe Power supports the proposed adoption of a
new source subcategory for retiring boilers with the less stringent effluent discharge limitations
for the following reasons.

First, market conditions in the electric power sector have shifted significantly over the past
decade. These changes have included increased supplies of inexpensive natural gas and
technological advances in solar, wind, and other renewable energy resources. As a result of these
market trends, rate of coal-fired power plant retirements has accelerated in recent years and this
trend of early retirements will most likely continue, if not increase, with the aging of the coal-
fired generating fleet and the mounting pressures for electric power sector to reduce its carbon
footprint.’ The adoption of a new source subcategory for retiring units is necessary to avoid the
potential for stranded costs that would be incurred by requiring these facilities to make major
capital investments for pollution control equipment near the end of their useful life. Furthermore,
it is appropriate exercise of EPA’s standard-setting authority under section 304(b) of the CWA,
which directs EPA to consider cost, the age of the equipment and facilities involved, and non-
water quality environmental impacts (including energy requirements).

Second, retiring units would incur unacceptably high compliance costs if they were required to
install the reference control technologies (as noted above) that were used for setting effluent
discharge limitations for FGD wastewater and BA transport waters for the general source
category. These disproportionately high costs would mainly be incurred due to the fact that a
retiring unit would be unable to amortize major capital and O&M costs across the 20-year life of
the newly installed control technologies (which was the time period that EPA used for justifying
the cost effectiveness of the proposed effluent discharge limitations). This economic assessment
was specifically confirmed by the Agency itself in both the preamble to the Proposed Rule and a
technical support document. In particular, EPA determined that a retiring EGU “could be forced
to pass on capital costs per MWh 10 to 15 times higher than those passed on with the assumed
20-year amortization in EPA’s cost estimates, and the costs per MWh remain more than double
the EPA’s estimates until amortization of six to eight years, depending on the discount rate.”®

Third, the imposition of these high compliance costs could accelerate the retirements of those
coal-fired EGUSs that are no longer being used as baseload generating units, particularly given
that they are approaching the end or their useful life. The accelerated early retirement of
significant amounts of existing coal-fired generating capacity could, in turn, increase the risk of
electricity reliability problems. One notable study confirming these electric reliability risks is a
recent North American Electric Reliability Corporation (NERC) report documenting through a
“stress test scenario” assessment that significant reliability risks could result from the premature
retirement of large coal-fired and nuclear facilities if those retirements were to occur faster than
the construction of necessary replacement generating capacity.’
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The proposed adoption of a new source subcategory for retiring coal-fired EGUs (with less
stringent effluent discharge limitations) would address this concern by ensuring the orderly and
well-planned replacement of such retiring units retirement with new generation, along with the
necessary transmission and other ancillary electric infrastructure. In particular, it would allow the
electric power sector to continue an organized, market-driven phasing out of coal-fired
generating facilities that are no longer economical or reaching the end of their useful life, in
favor of new highly efficient and low- or zero-emitting generating units without posing the
electric reliability risks identified above in the NERC report.

5 84 Fed. Reg. at 64,640. See also Supplemental Technical Document for Proposed Revisions to the Effluent
Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category, Section 3,
(“Supplemental TDD”).

6 84 Fed. Reg. at 64,640. See also Supplemental TDD at Section 3.

7 North American Electric Reliability Corporation, Special Reliability Assessment: Generation Retirement Scenario
(December 18, 2018). Available online at:
https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%2ODLLIVERCRetirements Report2018 Final.pdf
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D. Clarification Is Needed On The Timeframe For Making An Election To Be Classified as
a Retiring Unit.

The Corporation has a technical concern regarding the proposed timeframe by which owners or
operators must make an election to retire their coal-fired boilers. This concern, which is similar
to the one described above for low-utilization units in Section B, is the proposed deadline for
submitting to the permitting authority the one-time certification statement that the boiler will be
retired by December 31, 2028. In particular, the regulatory text in the Proposed Rule states that
the certification “must be submitted with the permit application, or where a permit has already
been issued, by the soon as possible date determined under paragraph 423.11(t).”® This
requirement fails to specify any minimum date by when the submission must be made. Given
that NPDES permits have already been issued to the vast majority of, if not all, existing
generating facilities, one possible reading of the proposed regulatory text is that every owner or
operator of a retiring boiler must submit its certification statement by November 1, 2020 (which
is a deadline date that could precede the promulgation date of a final ELG rule) unless the owner
or operator is able to secure an extension from the permitting authority (which may not be later
than December 31, 2023). This approach is confusing and creates considerable uncertainty on
what is the deadline for submission of the one-time certification statement to the permitting
authority.

To clarify this situation, Oglethorpe Power recommends that EPA revise proposed section
423.19(f)(1) to require that the initial certification statement be submitted to the permitting
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authority by a date certain, specifically within three years from the promulgation date of the final
ELG rule in the Federal Register.

Furthermore, the Corporation urges EPA to consider making several additional changes to
improve the workability of the certification process for retiring units. These changes are briefly
described below.

One important change is to simplify and streamline the certification process established in the
Proposed Rule. Under the Proposal, the owner or operator of the retiring EGU must submit their
most recent Integrated Resource Plan (“IRP”) or other legally binding documentation confirming
that the unit will in fact retire by December 31, 2028. As an alternative, we recommend that EPA
require only the submission of a certified letter signed by a responsible corporate official in order
to qualify a unit for the retirement provision. This certification is clearly sufficient on its own to
legally bind the EGU owner or operator to retire the unit by the 2028 deadline. By contrast, the
submission of an IRP or other documentary evidence serves no real purpose or function and
unreasonably increases the paperwork burden on the retiring unit.

Second, EPA should provide additional flexibility by when the one-time certification must be
submitted to the Agency. Oglethorpe Power recommends that the owner or operators of retiring
EGUs should be allowed to submit the certification on retirement any time up to the final
deadline established for complying with the new effluent discharge limitations (e.g., December
31, 2025 for FGD wastewater). Under this approach, EGU owners and operators would have the
maximum timing flexibility to make important, and often complex, decisions on when it is
possible to retire units in an orderly manner that poses no significant electric reliability risks and
addresses other important resource planning concerns.

8 84 Fed. Reg. at 64,677 (citing proposed 40 C.F.R. §423.19(f)(1)).
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A. The Proposed 2028 Retirement Deadline Should Be Retained At Minimum.

Oglethorpe Power believes that the retirement deadline of December 31, 2028 should not be
shortened under any circumstances and, as discussed below, may warrant an extension to 2032.
First of all, a long lead time is necessary to complete the design, permitting, financing,
procurement, and construction of the necessary replacement generating capacity. Even under
best case situations, building and bringing online the new generating facilities can take up to five
or six years to complete. Additional time will sometimes become necessary due circumstances
beyond the control of the electric utility. For example, lengthy project delays can frequently
result from legal challenges to the permits or other federal, state, or local approvals that are
typically necessary for construction of any major new generating facility.
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In many cases, a project to build replacement capacity may also require the construction of other
critically important energy infrastructure necessary to support the deployment of a new
generating facility. Notable examples include the buildout of a natural gas pipeline and the
necessary transmission lines for delivering the electricity from the new facility to the load
centers. One notable case in point is the effort that has been underway for many years to build a
new natural gas pipeline through West Virginia, Virginia, and North Carolina. Referred to as the
Atlantic Coast Pipeline, this major energy infrastructure has been subject to lengthy construction
delays due to various legal challenges to the many federal, state, and local permits and
authorizations that are necessary for building a 600-mile underground pipeline across three
states.

In addition, the proposed “safety valve” mechanism for extending the retirement deadline in the
case of those generation facilities that fail to retire by 2028 is of little help. An extension would
most likely not be available due to many circumstances that are beyond the control of the electric
utility, such as major unexpected delays in the construction of the new replacement generating
unit or other important infrastructure for the project (e.g., buildout of natural gas pipeline or
transmission lines). Rather, the extension, as proposed, would be limited to only those cases in
which the Department of Energy has issued an emergency order requiring continued operation of
the EGU under section 202(c) of the Federal Power Act (“FPA”) or a public utility commission
has issued a reliability must-run agreement. The issuance of such an emergency order or must-
run agreement is infrequent and limited only to providing relief in emergency situations. As a
result, EPA’s proposed safety valve provision would not serve as a reliable mechanism for
extending the retirement deadline due to a wide range of extenuating circumstances that do not
necessarily involve an emergency electric reliability problem meeting the stringent requirements
for issuing a FPA section 202(c) order or a reliability must-run agreement.

For these reasons, the Corporation believes that a retirement deadline of December 31, 2028 is
the absolute minimum amount of time that is needed to complete the orderly transition from the
retiring unit(s) to new generating capacity. In addition, we urge EPA to consider developing
another regulatory option, as described below in the next section, to extend the retirement
deadline another few years until December 31, 2032.

9 84 Fed. Reg. at 64,641.
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B. EPA Should Create Another New Source Subcategory for Longer-Term Retirements To
Support The Transition To New Fleet Of Cleaner and More Efficient Generating
Resources.

As explained in the previous section, a retirement deadline of December 31, 2028 will most
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likely not be sufficient to ensure an orderly transition for some coal-fired EGUs that may retire
over the next decade. To address this concern, Oglethorpe Power urges EPA to establish a new
source subcategory that would establish appropriate effluent discharge limitations for existing
coal-fired EGUs that are scheduled to retire over the next decade (specifically units with a
remaining useful life that is greater than eight years but less than twelve years).

One objective of this new source subcategory is to account for the transformation that is

now underway in the electric power sector to close existing coal-fired power plants and transition
to renewable energy and other low- and zero-emitting energy resources. Requiring electric
utilities to incur major capital compliance costs to comply with stringent new effluent discharge
limitations also does not make good policy sense for this class of retiring units. It could in fact
hinder, rather than help to facilitate, an orderly and efficient transition to cleaner and more
efficient electric generating resources in Georgia and other states. For example, the establishment
of a hard retirement deadline could force some coal-fired plants to shut down earlier than
planned in order to avoid incurring major stranded capital investments. Those premature plant
retirements, in turn, could have both economic and electric reliability repercussions. In addition,
it would be inconsistent with the requirements of the CWA!? for EPA to establish effluent
discharge limitations that are reasonable and economically achievable for all affected facilities
within the particular source category.

Under this proposed approach of establishing a new subcategory of longer-term retiring EGUs,
EPA would establish alternative effluent discharge limitations that w